THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS SUPERIOR COURT
Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

LIQUIDATOR’S OBJECTION TO
CLAIMANT’S MOTION TO RECOMMIT
(Proof of Claim No. VEND700093-01)

Roger A. Sevigny, Insurance Commissioner of the State of New Hampshire, as
Liquidator (“Liquidator”) of The Home Insurance Company (“Home™), hereby objects to the
motion to recommit filed by claimant Sheiness, Scott, Grossman & Cohn, LLP (“SSGC”). The
only issue in this matter is whether a claim for attorney’s fees for services rendered to Home
before Home was placed in liquidation or rehabilitation is properly assigned Class V priority
under RSA 402-C:44. The Referee correctly ruled that SSGC’s claim is properly classified as a
Class V claim in the Ruling on Classification of Claim for Pre-receivership Services under RSA
402-C:44 (“Ruling”) issued April 11, 2008. The Ruling is attached as Exhibit A. As further
reasons, the Liquidator states:

Background

1. SSGC is a law firm that represented Home as local bankruptcy counsel in
coverage litigation connected with bankruptcy proceedings for Home’s insured J.T. Thorpe
Company. Case File (“CF”, attached as Exhibit B) at CF0001, CF0020. SSGC provided
services to Home during the period from October 2002 to January 2003, before Home was
placed in receivership. Motion 1. See SSGC’s January 21, 2003 invoice CF0004-CF0016

(billing detail showing services from October 22, 2002 to January 17, 2003).



2. Home was placed in rehabilitation on March 5, 2003, see Order Appointing
Rehabilitator (Exhibit C), and it was declared insolvent and ordered liquidated on June 13, 2003.
See Order of Liquidation (Exhibit D).!

3. SSGC filed a timely proof of claim for attorney’s fees totaling $74,784.89 for the
services. CF0001.

4. On May 11, 2006, the Liquidator issued a notice of determination allowing the
claim in the amount sought ($74,784.89) and assigning the claim to Priority Class V under RSA
402-C:44. CF0020. The determination noted that the services were rendered from October 22,
2002 through January 21, 2003; that the services were reasonable and necessary for the defense
of Home in the coverage litigation; and that “[t]he invoice was not paid because the services
were rendered prior to Home’s rehabilitation.” Id.

5. SSGC filed a timely request for review contending that the attorney’s fees should
be classified as Priority Class I (administration costs) under RSA 402-C:44, CF0024, and it later
filed an objection on or about October 12, 2007. CF0052.2

6. After briefing and telephonic argument, the Referee issued her Ruling on
April 11, 2008.

ARGUMENT

7. SSGC’s motion presents the question whether its claim for attorney’s fees for
services rendered to Home before Home was placed in liquidation or rehabilitation falls in Class
V or Class I under RSA 402-C:44. The Referee correctly held that SSGC’s claim is a Class V

claim,

! The June 13, 2003 Order of Liquidation superseded the original Order of Liquidation entered on June 11, 2003.

? Since the Liquidator had not acted on the request for review, the objection was premature. However, the
Liquidator considered the priority issue, determined that the request for review should be denied, and proceeded to
respond to SSGC’s objection before the Referee.




8. Claims for attorney’s fees for legal services rendered to Home before
rehabilitation or liquidation proceedings commenced are properly assigned to Priority Class V.
That class is the “Residual Classification” for “[a]ll other claims, including claims of any state or
local government, not falling within other classes under this section.” RSA 402-C:44, V.
SSGC’s claim for attorney’s fees is not a policy related claim within Class II, a claim of the
federal government within Class III or a wage claim within Class IV. Nor, as discussed below, is
it an administration cost claim within Class 1.

9. The Class I priority is for “administration costs,” which are defined as:

The costs and expenses of administration, including but not limited to the

following: the actual and necessary costs of preserving or recovering the assets of

the insurer; compensation for all services rendered in the liquidation; any

necessary filing fees; the fees and mileage payable to witnesses; and reasonable
attorney’s fees.

RSA 402-C:44, I (emphasis added). Pre-receivership attorney’s fees for services rendered to
Home in defending it against a policyholder’s claim do not fall within that class. They are not
“costs and expenses of administration” of Home’s estate.

10.  In construing statutes, the courts “examine the language of the statute, ascribing to
its words their plain and ordinary meanings, and interpret it in the context of the overall

legislative scheme and not in isolation.” Mortgage Specialists, Inc. v. Davey, 153 N.H. 764, 774

(2006).

11.  The plain meaning of RSA 402-C:44 provides Class I priority to the “costs and
expenses of administration,” which in context can mean only the administration of the insurer’s
estate in receivership, as the Referee recognized. Ruling at 2. See RSA 402-C:16, 1
(rehabilitator is “to take possession of the assets of the insurer and to administer them under the

orders of the court”)(emphasis added); RSA 402-C:21, I (liquidator is “to take possession of the




assets of the insurer and to administer them under the orders of the court”)(emphasis added).
Interpreting “administration” to refer to the business activities of the insurer (such as defending
coverage claims) before appointment of the Commissioner as rehabilitator or liquidator, as
SSGC urges, disregards its plain meaning and effectively reads the term out of the statute. See

New Hampshire Ins. Guar. Ass’n v. Pitco Frialator, Inc., 142 N.H. 573, 578 (1998) (““all of the

words of a statute must be given effect”).

12.  Furthermore, the costs specifically listed as within Class I all must be costs “of
administration” because the statutory list begins with the phrase “including but not limited to.”
RSA 402-C:44, I (emphasis added). Thus, contrary to SSGC’s position, the phrase “reasonable
attorney’s fees” does not enlarge Class I beyond the administration of the estate. See Thayer v.

Town of Tilton, 151 N.H. 483, 486-87 (2004) (“We must keep in mind the intent of the

legislation, which is determined by examining the construction of the statute as a whole, and not
simply by examining isolated words and phrases found therein.”). Instead, as the Referee held,
such fees are limited to those that are incurred as costs and expenses “of administration” of the
estate. Ruling at 2. Priority Class I thus does not encompass ordinary business costs incurred

prior to the receivership.?

13.  The New Hampshire Supreme Court’s decision in In the Matter of the Liquidation

of The Home Insurance Co., 154 N.H. 472 (2006), does not assist SSGC. The Referee correctly
observed that SSGC “overlooks the broader rationale” of the Supreme Court. Ruling at 2. In the

part of the decision relied on by SSGC, the Supreme Court merely distinguished the bankruptcy

3 The inclusion of costs incurred during rehabilitation proceedings addresses the concern over a troubled insurer
obtaining services raised by SSGC (Motion q 11) in a reasonable way while preserving assets for preferred creditors
in the event of liquidation. The Order Appointing Rehabilitator  (j) expressly provided that costs “during the
period of Rehabilitation” would be treated as costs and expenses of administration pursuant to RSA 402-C:44, 1.
The Order of Liquidation § (u) similarly provided for costs “during the Rehabilitation proceeding” and “during the
Liquidation proceeding.”




cases cited by the ACE Companies. See 154 N.H. at 484-85. The Supreme Court did not hold
that the claims were “entitled to priority because pre-petition costs of administration are included
in the statute.” Motion § 17. The Supreme Court referred to pre-liquidation claims in rejecting
the arguments of the ACE Companies, but the fundamental factor in its analysis was that, “while

the AFIA Cedents’ claims against Home arose pre-liquidation, their right to payment under the

proposed agreement will arise post-liquidation.” Id. at 484 (emphasis added). The Court

reiterated the point in distinguishing Oxendine v. Comm’r of Ins. of North Carolina, 494 S.E.2d
545 (Ga. Ct. App. 1997): “In this case, unlike in Oxendine, the AFIA Cedents’ right to proposed

payments will arise post-liquidation, based upon the proposed agreement.” Id. at 485 (emphasis

added). This critical factor is absent here. There is no post-liquidation agreement with SSGC.
Any agreement with SSGC was during the period October 2002 through January 2003.

14.  Finally, SSGC’s argument that “administration costs” encompass “all attorney’s
fees, whether incurred before or during the liquidation” (Motion 9 11) is contrary to the purpose

of the Act and of the priority provision itself. See Appeal of Estate of Van Lunen, 145 N.H. 82,

86 (2000) (courts construe all parts of a statute together “to effectuate its overall purpose and to
avoid an absurd or unjust result”). SSGC seeks to broadly elevate claims for pre-receivership
attorney’s fees to Class I. This is contrary to the legislative purpose of the Act and the
Legislature’s decision as to the classes of persons to be preferred as set forth in the priority
statute. Nothing in RSA 402-C indicates an intent to prefer attorneys or other vendors providing
pre-receivership services. The priorities of RSA 402-C:44 reflect the legislative purpose of
protecting policyholders and claimants against policyholders. They are a principal means of
fulfilling “the purpose of RSA chapter 402-C to protect preferred creditors by reserving assets

for them, including people insured by Home, and people with claims against those insured by




Home.” Liquidation of Home, 154 N.H. at 488, citing RSA 402-C:1, IV. The Legislature did

not recognize attorneys as a preferred class. Giving attorney’s claims for defending Home prior

to receivership Class I priority would conflict with the legislative purpose of protecting preferred

creditors by reducing the assets available for distribution to those creditors.*

CONCLUSION

For the reasons set forth above, the Court should uphold the Referee’s Ruling that

SSGC’s claim is properly assigned to Priority Class V.

April 29, 2008

Respectfully submitted,

ROGER A. SEVIGNY, INSURANCE
COMMISSIONER OF THE STATE OF
NEW HAMPSHIRE SOLELY AS
LIQUIDATOR OF THE HOME
INSURANCE COMPANY,

By his attorneys,

KELLY A. AYOTTE

ATTORNEY GENERAL

J. Christopher Marshall

Civil Bureau

New Hampshire Department of Justice
33 Capitol Street

Concord, NH 03301-6397

(603) 271-3650

ool

J. David Leslie

Eric A. Smith

Rackemann, Sawyer & Brewster P.C.
160 Federal Street

Boston, MA 02110

(617) 542-2300

* For similar reasons, courts have rejected claims of attorneys for services rendered prior to insolvency under
insurance guaranty association acts: “The [guaranty association] act is designed to protect from potentially
catastrophic loss persons who have a right to rely on the existence of an insurance policy — the insureds and persons
with claims against insureds.” Woodliff v. California Ins. Guar. Ass’n, 3 Cal Rptr. 3d 1, 10 (Cal. App. Ct. 2003)

quoting Metry, Metry, Sanom & Ashare v. Michigan Prop. & Cas. Ins. Guar. Ass’n, 267 N.W.2d 695, 697 (Mich.
1977); see also Ohio Ins. Guar. Ass’n v. Simpson, 439 N.E.2d 1257, 1259 (Ohio App. 1981);.




Certificate of Service

I hereby certify that a copy of the foregoing Liquidator’s Objection to Claimant’s Motion
to Recommit was sent, this 29th day of April, 2008, by email and first class mail to all persons

on the following service list.

Eric A. Smith

SERVICE LIST

H. Miles Cohn, Esq.

Sheiness, Scott, Grossman & Cohn, LLP
1001 McKinney, Suite 1400

Houston, Texas 77002-6323




Exhibit A

BEFORE THE COURT-APPOINTED REFEREE
IN RE THE LIQUIDATION OF THE HOME INSURANCE COMPANY
' DISPUTED CLAIMS DOCKET

In Re Liquidator Number: 2007-HICIL-31
" Proof of Claim Number: VEND700093-01
Claimant Name: Sheiness, Scott, Grossman &
Cohn, LLP

RULING ON CLASSIFICATION OF CLAIM
FOR PRE-RECEIVERSHIP SERVICES UNDER RSA 402-C:44.

At issue in this dispute is whether a claim for attorney’s fees for pre-receivership services
rendered to The Home Insurance Company (“Home”) should be assigned a Class I or
Class V priority under RSA 402-C:44. The Claimant, Sheiness, Scott, Grossman, &
Cohn, LLP (“SSGC”), objecting to the Liquidator’s classification of its claim in the
undisputed amount of $74,784.89 as a Class V claim, argues that its claim should be paid
as a Class I administrative expense.

Because RSA 402-C:44 requires that “every claim in each class shall be paid in full or
adequate funds retained for the payment before the members of the next class receive
payment”, classification of a claim is of significant importance. And, under the practical
circumstances pertaining to this liquidation, there is little likelihood of any distribution to
claimants beyond those in Class IL

Claims classified as ADMINISTRATIVE cosTs under RSA 402-C:44, are described as follows:

The costs and expenses of administration, including but not limited to the
following: the actual and necessary costs of preserving or recovering the
assets of the insurer; compensation for all services rendered in the
liquidation; any necessary filing fees; the fees and mileage payable to
witnesses; and reasonable attorney’s fees.

In arguing that the Liquidator’s classification of its claim as a Class V claim is in error,
SSGC asserts that “administrative costs” must be broadly construed to include costs and
expenses which relate to preserving the assets of the estate, even if those costs are
incurred pre-receivership. In addition to its argument that the Liquidator’s classification
of the claim at issue is contrary to the language of the RSA 402-C:44, SSGC also relies
upon a New Hampshire Supreme Court decision in an appeal arising from the Home -

- liquidation, In the Matter of the Liquidation of the Home Insurance Co., 154 N.H. 472
(2006).




The Liquidator, taking the position that his classification of the SSGC claim is a proper
one, argues that pre-receivership services provided to Home on a policyholder claim do
not fall within Class I, as that classification is reserved for claims directly relating to
“costs and expenses of administration” of the liquidating estate. For “attorneys fees” to be
accorded administrative claim status says the Liquidator, those fees must be fees incurred
in connection with services provided during the administration of the estate, a nexus
which the Liquidator notes is absent under the facts of this dispute.

The Referee first addresses the Claimant’s argument that the Liquidator has improperly
classified its claim by reading the language of the RSA 402-C:44, I, too narrowly. In

" examining that provision, the Referee gives plain and ordinary meaning to its words,
while being mindful of the overall legislative scheme into which the provision fits.
Mortgage Specialists, Inc. v. Davey, 153 N.H. 764 (2006). The word within RSA 402-
C:44, 1, which best informs the nature of costs to be accorded Class I priority is the word
“administration”. Within the context of Chapter 402-C, the word “administration” is most
logically construed to refer to the administration of a liquidating estate. While the phrase
“reasonable attorney’s fees” appears in the non-exclusive list of cost and expenses that
will qualify for Class I priority under RSA 402-C:44, that phrase cannot be read in
isolation, for the earlier phrase “including but not limited to” clearly ties the list that
follows back to “costs and expenses of administration”. Therefore, for “reasonable
attorney’s fees” to be accorded Class I priority such fees must be incurred as “costs and
expenses of administration”. See New Hampshire Ins. Guar. Ass’n v, Pitco Frialator, Inc.
142 N. H. 573, 578 (1998) (“all the words of a statute must be given effect”). Here, the
fees in question were clearly incurred pre-receivership.

In relying upon Home Insurance Company for the proposition a claim for attorney’s fees
incurred by Home pre-proceeding properly falls within the definition of “administrative
costs”, SSCG focuses upon the rejection in that case of the argument that “administrative
costs” under RSA 402-C:44 should be narrowly confined to “include only rights to
payment that arise post-liquidation, and exclude claims that arise pre-liquidation.” Id. at
484. In rejecting a narrow construction of “administrative costs” in that case, the
Supreme Court noted that RSA 402-C:44 defines administrative costs more generally to
include “actual and necessary costs of preserving or recovering assets of the insurer.” Id.
at 485. However, in focusing upon the Court’s rejection of a narrow definition of
“administrative costs”, SSCG overlooks the broader rationale the Court employed in
affirming the trial judge’s approval of the agreement at issue in that case. The Court’s
essential focus was upon the post-liquidation agreement’s purpose to bring a “net benefit
to creditors of the estate”, and the power of the Liquidator to take measures “necessary or
expedient to collect, conserve, or protect (the insurer’s) assets or property....” under RSA
402-C:25. In determining that sizeable payments to Class V claimants were properly
construed as administrative in nature, the Court distinguished between pre-liquidation
claims and claimant inducements which were negotiated after the advent of the
receivership and created post-liquidation rights. Here, there is neither a post-liquidation
agreement with the Liquidator, nor the potential for a net benefit to preferred creditors.




In sum, the Referee concludes that the Liquidator’s classification of the claim at issue in
this dispute is a proper one. ' '

So ordered.

b : _‘@c. Le & st%? e
' ' feree, Paula T. Rogers

Dated: Re




Exhibit B

THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT

BEFORE THE COURT-APPOINTED REFEREE
IN RE THE LIQUIDATION OF THE HOME INSURANCE COMPANY
DISPUTED CLAIMS DOCKET

In Re Liquidator Number: 2007-HICIL-31
Proof of Claim Number: VEND700093-01
Claimant Name: Sheines, Scott, Grossman & Cohn, LLP
(“SSGC”)

Case File

Proofs of Claim with Attachment, Received June 22, 2003 ... CF0001

SSGC TIVOICE 1t evverereeeeteeeeeessersaasessteetesaerasaresse s s tas e e s e s s e e s s a s b s e s e e s e s bbbt e CF0003
Liquidator’s Notice of Determination, dated May 11, 2006 .covieereeereereeee e CF0020
SSGC Request for Review, dated June 6, 2000 .........covnimemiiiennii e CF0024
Email from SSGC with Attachment, dated January 18, 2007 .....cooeeeeniiniininininiiiins CF0028
Email from SSGC, dated March 5, 2007 .....cccccovvveirniinnenne ................................................ CF0031
Email from SSGC with Attachment, dated March 6, 2007......cccveceeiiviniinmnininin CF0033
Email from SSGC, dated June 29, 2007.......ccovvrmnmeimmiieinniiiinisnss s CF0048
Letter from SSGC, dated October 11, 2007 .....ooiviiiimiinenrerniiiisissns e CF0050

Objection to Denial Of CLAIM ....ovivvereieirineicscecieinin s CF0052

Notice of DiSPUted CLAIIML.....cuorieiriirrerrrriersisieesesisetis it CF0057




PROOF-OF CLAIM

The Home Insurance Company,

Mammnck Couuty Sugierior Court, Sm: of New Hampshrre 03-E-0106
Read Cardul]y Before Completing Ilns Form

Plesse priat octype

POC # VEND700093

The Deadline for Filing this Form s June 13, 2004.
st The Holle Insirance Compaay
o hisve your

i1 Fa.ilure to

CFO0001




w

_ conditionslly 1 xelan;_e your claim against the

12 Hmpxmwd byhgal cozysd , please supply the following information?
& Name of attomey: i
b. Name:of law firm:
c.. Address of 1aw firo:

& Amomey's telephone: e
e. Aoraey’sfax: riumbet: |

f. Auomeyaemnladdress .

13.

14. Ifynua:ewmplamgth:s?mofofclamasaThudeyClmmmtuunnminsmdofm&m:yonmust
msmedbyngnmgthcfolmns s required by N.H. Rev Stat. Ann. $402-C:40 L

(Mchmmsmn)momsxmouoﬂhenghuomngl
my- officers, ‘directors; unployecs successoes, beims,. BNEM,
and

Ly oo

16.. Send this: complcwd Proof ot Claim: Fm posumxkedby Mg_&_& to:

mm Cormpany in Lignidation

CF0002




S SHEINESS SCOTT, GROSSMAN & COHN, L. L.P.

1001 McKINNEY, SUITE 1400
'HOUSTON, TX 77602-6420
~ (713)374-7000 -Telephone
(713)374-7049 - Telecopier -
Tax 1D: No. 76-0595042

January 21, 2003

Alberta Brenhan Tnvoice No.: 6295
Risk Exterprise Management, Ltd.

59 Maiden Lane, Sth Floor
New Yo,r‘k,_ NY 10038

Re:  The Home Insurance Company /1T, ’I’horpc Company
OurFileNo. = 0455 00001

For Services Rendered Through  January 21, 2003

~ ACCOUNT SUMMARY
| | Amount
PastDue: = - $0.00
- Paymeni(s) Received - Thank you : S o 30 OE_), CR .
Current Charges: : : _— v :
_ Total Fees » ‘ $73 266 25

CF 0003




SHEINESS SCOTT, GROSSMAN & COHN, L. L P.

1001 McKINNEY, SUITE 1400
HOUSTON, TX 77002:6420
(713)374-7000 Telephone
(713)374-7048 - Telecopier
Tax LD. No. 76-0595042

January 21, 2003

Alberta Brennan ‘ Invoice# 6295
Risk Bnterprise Management, Ltd. ** Billing through 01/21/2003
59 Maiden Lane, 5th Floor Y BT

New York, NY 10038

Re: The Homé Insurance Company / J.T. Thorpe Company
Our file# 0455 00001

450 His.. 1,125.00

10242002 HMC 120 b 30000

oS0 HMC

10/31/2002

~ CF0004




0455

The Home Insurance Company

Invoice# 6295

11/01/2002

11/0472002

11/06/2002

11/07/2002

11/08/2002

11/12/2002

1141312002

- 11/14/2002

©1u1spotY

HMC

HMC

HMC

HMC

HMC

HMC

'Crecly and Mr

i regardmg dlscovery in bankmpt
© review of schedule of documents produced
» by Thorpc i v

hearing on November 1; telephone
conferences with Mr. Creely and Mr.
Drebsky regarding same and proofs of claim.
‘Review debtor’s reply regarding objection to
expedited schedule; attend hearing on same
and applications to retain professionals;
conference with other attorneys regarding
strategy options.

Attend telephone conference with counsel
regarding discovery-in bankmptey court;
telephone conference with Mr. Drebsky and
Mir. Creely regarding same; begin to review
cases regarding UNR issues, potential plan
objections. v

Draft Objection to Apphcatlon to Retain
MFR Consulting; review-draft notice of
removal and métion to transfer coverage.
action:

Continued drafting of Objection regarding
MFR; telephone-conferences with Mr.
Creely and Mr. Kavanaugh. regarding same;
telephone conference with Mr. Litherland
regarding tasks to be petformed by MFR.
Attend hearing ori application to retain HRM
consultants; draft status memo regarding
same.

Review draft proof of claxm from Mr

Drebsky; tclep_

3.80

2.20

1.80

1.60

1.50

1.50

Page

2

950.00

550.00

450.00

400.00

375.00

375,00 |




0455

The Home Insurance Company Invoice#

6295

11/16/2002

1171872002

1111 8{2002

11/19/2002

11/19/2002

11/20/2002

HMC

HMC

Continued drafting of interrogatories; review
‘barkruptey docket regarding insurer claims;
draft requests for production; outline
documents for review and compilation by
Ms. Hooks (paralegal).

Research regarding binding effect of
findings in confirmation hearing; review
document production and conferences with
Ms Hooks and Ms Tolson regarding same;
telephone conferences and draft memo
regarding interrogatories; review Ms
Tolson's outline regarding preparing for
deposition of Mr. Scott.

Meet with and receive document review
guidelines from Mr. Cobn; commence
document review of initial 11-box:
production by J.T. Thorpe in Chapter 11
bankruptcy proceedings; compile listing of
all plaintiffs' counsel receiving claim-
settlement/prepackaged bankruptey packages

Hirs regardinig expert testimony feview

discovery requests from other insurersto

Thorpe.

gceive further instructions regarding

3.80

3.50

8.00

3.80

508

2300 -

Page

hrs.

3

950.00

87500

CF




0455

The Home Insurance Company

Tnvoice# 6295

11/22/2002

11/22/2002
11/23/2002

11/25/2002

| 11/25/2002

'11/26/2002

11/26/2002

11/27/2002

HMC

HMC

HMC

regarding documents; continue document
review pursuant to guidelines; continue
index revision, -
Outline plan objections and disclosure
objections; telephone conference with"Mr.
Creely and Mr. Drebsky regarding
depositions and confirmation hearing,
strategy issues.

Continue review of documents.

Prepare for deposition of Mr. Nowlin; draft

outline of plan and disclosure objections,

including research and review of briefs in
Fuller-Austin case regarding same.

‘Continued preparation for, and attend
deposition of, Mr. Nowlin.

Continue document review; receive and
respond to instruction to determine the dates

‘on which ballots received from certain
‘plaintiff's groups counsel; receive and review

current deposition:schedﬁle with focus on-

éeponep&; attention to index of
documents production; receive documents

‘produced by Dan Lain; receive documents'in
supplemental production by J.T. Thorpe; .

receive documents produced responsive to
requests for production from Mt. McKinley
and U:S. Fire Insurance Companies:
Igléphone;cdctences;ivith;' At: Creely, Mr.
Drebsky and attomey for other insurers .
reganding depositions, plan objections and
telated issues regarding confirmation

1.50

2.50
7.00

9.00

7.00

4.50

Page 4

375.00

187.50
1,750.00

2,250.00

525,00

1,125.60




0455

The Home Insurance Company

Invoice# 6295

11/27/2002

11/29/2002

11/29/2002

11/29/2002

11/30/2002

11/30/2002

112/02/2002

1200212000

AH

BMC

HMC

HMC

CM

Receive and respond to mstmctlons for
further deposition ‘briefing for deposmons of
Baron, Blevins, Shore and Rooney; continue
document review.

Continued research regarding grounds for
declaration of liability and judgment, in Plan
section 10.7; draft memo regarding outlirie
of argument on objection to same.

Review objection to Home's proof. of claim
and motion to estimate same; research
regarding issues raised in claim objection;
draft responses to objection and mofion to
estimate.

Continue revision of index.

Review documents in preparation for
depositions.of Mr. Shore and Mr. Rooney;
review Débtor's responses to Amencan

‘Motorists discovery requests; review

summary notes regarding conhnuanon of
Mr. Nowlin's deposition. '

Continue review and selection: of documents
for deposition briefing for Bato: jand
Blevms rewew and pfépare ‘ l sis of

11 certain plamti i gr_o‘

Draft letter to 'U. S, Bankmptcy Clerk
regarding ﬁlmg the following: Response of
the Home Insurance Cotnpany to D Iebtor’s
Omnibus Objection to Contingent,
Unliquidated Proof of Claim F. iledby:
Certam Iﬁsnrance Compames, and Response

8.00

4.70

1.80

4.00
1.50

7.00

0.10

B 6.00 T

Page S

hrs.

600.00

1,175.00

450.00

300.00
375:.00

525.00

7.50

1,500.00

CFo008




0455

The Home Insurance Company

Thvoice# 6295

12/03/2002

12/03/2002

12/03/2002

12/04/2002

12/04/2002

CM

HMC

AH

documents; review Shore documents,
prepare briefing for deposition.of Richard
Shore; review deposition calendar for
briefing schedule.

Organize files in preparation of depositions
and discovery responses.

Attend deposition of Mr. Shore; conitinued
review of other insurers' and debtor's
discovery responses; revise Horne's answers
to mterrogatones, research regarding Plan
section 10.7 issues, including alleged
anticipatory breach of duty to defend;
telephone conference with other insurer
counsel regarding potential setﬂement
discussions.

Prepare ¢-mail to Mr. Cehn contammg Ed
Hirs' requests for the work papers created by
Arthur Andersen in preparauon ofits JT
Therpe Valuations as well as i supportof
any ESOP valuations; receive and respond to
mqmry rcgardmg certam documents- fmm

Motxons for Summary Judgment dgamst JT
Thorpe Company and Thorpe Corporatxon,
receive request and prepare b bncfmg 'for the

and prepare brxeﬁng‘ for the dé
leham O'Fa.n'ell{R' publicTi

: bneﬁng for 1113 depositio ¢
receive request and: prepare briefing for the

. deposition of Warren: White, Arthur -~ -

Andersan.

0.50

10.00

10.25

Page

g

hrs.

hrs.

6

37.50

2,500.00

768.75




0455 The Home Insurance Company Invoice# 6295 Page 7

and Ms. Hooks regarding preparation for ;
confirhation hearing; complete and send our :
answers to discovery; prepare for deposition
of Mr. Ogle; particpate in telephone
conference with other insurer counsel
regarding settlement discussions; begin
review of draft objections to plan.
12/05/2002 AH Receive schedule and guidelines for
preparation of witness files for use at trial
from Mr. Creely and Mr. Cohn; draft
Witness Files Production Chart and Witness
Files Work Flow Chart for control of
mmmwmdqmﬁ&msmﬂkﬂmmc
production of required related analyses;
teceive comments to these proposed charts
from this task coordinator; finalize the
deposition production/flow charts; draft the
outline for Master Deposition Index List of
Exhibits; instruct the paralegal regarding
preparation of that master list; draft letter to
Mr. Hirs transmitting certain financial
documents respongive to his requests;
receive and review further documents from
Mr. Cohn; mest with the paralegaliand
_contract attorney regarding preparation of
witness files; participate in team planning
meeting regarding witness file preparation,
including review and summarizing of

10.75 s 806.25 -

gatories regarding expert

12/06/2002 = BMC

ition of M.

CF0010




0455 The Home Insurance Company Invoice# 6295

12/07/2002 HMC

12/08/2002 BMC

12/09/2002 HMC

- 12/09/2002. AR

© 1/i0m002  HMC

initial documents listings prepared from draft
deposition transcripts; commence the

documents compilation for record and

description entry onto the Master Deposition

Index List of Exhibits. '

Draft insert to plan objections regarding: 6.50
Gandy case and waiver-of "no action”

clause; review notice of Mr. Hirs' deposition,

and telephone conferences with Mr. Drebsky

and Mr. Creely regarding plan objections:

Review Home's revised draft objection to 3.00
plan, and memo to Mr. Drebsky regarding

same; reivew AMICO's draft objection to.

plan; draft memos to other insurers” counsel

and review memo-frem Ms. Tolson

‘regarding preparing for-confirmation

hearing. :
Continued revisions to plan objections, 8.00

‘including review of draft objections from:

other insurers; telephone conferences with
M. Drebsky and Ms. Schillerregarding .
same; finalize and file same; ‘attend hearing
on AMICO's motion to appoint examiner;
prépare for depositon of Mr; White. ~ ©

'Reaeive"andieyigw'docum.e’ntsfpmdl;gedéfby 1295

various deporienits; review such documents

agalnst listings prepared from deposition.

teanseripts for inclusion among witness file:

- ‘doctiments on-which testimony was given:

Lai

(Scott, Nowland, Schiro, Root

Page

1,625.00

750.00

2,000.00

95625 -




0455

The Home Insurance Company

Invoice# 6295

12/10/2002

12/11/2602

12/11/2002

12/11/2002

AH

CM

HMC

insurers.

- Receive and review documents produced by

various deponents; review such documents
against listings prepared from such

‘deposition transcripts for inclusion amorg

witness file documents on which testimony
was given (Lain, Shore, White); receive and
respond to request from Mr. Cohn in
connection with additional materials
required during deposition of Richard Shore
at offices of Bracewell Patterson: and provxde

mformanon, mcct w1th Ed Hu:s regardmg the
1998-1999 Leacon transaction; identify and
provide such reports; continue review: of:.
documents lists created from transcripts for .
preparation and inclusion in respective.

“witness files.

Telephone conference with Mr. Creely's
office regarding documents prior to filing
bankruptcy and The:Home Insurance
Company’s proof of claim, objections, and
answers to mterzogatones;-»rev:ew file and

produce copies regarding same;

Review financial documents regatdmg

liquidation and going concern valuations,
and compile documents regarding same;
telephone conferences with Mr. Heintz; Mr.
Mlllonc and Mr Creely regardm otexmal

10.50

0.30

4,50,

Page

hrs,

9

787.50

22.50

1,125.00

CF0012




0455 The Home Insurance Company Invoice#

6295 Page

12/12/2002 AH

12/13/2002 HMC

12/13/2002 AH

12/14/2002 BMC

121142002~ AH

. A2A5R002 © HMC L

standing-issues raised by Debtor;

supplemental interrogatory answers, review

draft witness and exhibit lists; conference

with Ms Tolson regarding preparing for

confirmation hearing:

Continue preparation of Witness Files and 10.00  hrs.
Trial Exkibits; continue compilation of

materials for inclusion in witness:files;

continue preparation and oversight of the

Master Deposition Index List of Exhibits and

the Insurers' Joint Confirmation Exhibit List;.

telephone conferences with representatives

of Marker Hoff scheduling form and

preparation of 350 Trial Exhibits.

Attend deposition of Mr. Hirs and 750 b
conference with Mr. Hirs regarding

testimony at confirmation bearing; eview

witness and exhibit lists of other parties, and

assist in completing Hane's witness and:

exhibit lists; télephone conference with.other

insurers’ counsel regarding proposed
stipulation to Tesolve bankruptcy issues. :
Continiue to supetvise and perform the 1500  hrs.
preparation of Witness Files:and Trial

Exhibits; continue'document identification

and compilation for the Witness Files:and

Trial Exhibits; continue to receive and:

respond to further documents-related

requests and inquiries from various members

of the insurer. group. . :

Review Debtor's briefs (i).in support of plan 5.50 - hrs.
confirmation, (ii) objecting to standing of

insurers and (iii) on insurance related
provisions in plan; teseatch regarding
feview

750.00

1,875.00

1,125.00

1,375.00

1,18L25
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The Home Insurance Company Invoice#

6295 Page

12/15/2002

©12/16/2002

12/16/2002

including review of their depositions; review

and revise motion for continuarnce or to
strike witness, and telephone conferences
regarding filing and presentation of same;
revise reply brief in support of standing of
insurers; revise response to Debtor's brief on
insurance provisions; review and respond to
numerous memos regarding hearing issues.
Coordinate and hand-off initial delivery of
Trial Exhibits to representatives of Marker
Hoff for processing into 7, 11-binder sets of
351 trial exhibits; continue preparation of
Trial Exhibits; update the Trial Exhibits
Tndex-as indicated; receive further requests

‘from various members of the insurer group

foringlusion of additional documents within

~ the Trial Exhibits; continue to supervis and
perform the preparation of “Trial Exhibits to

complétion; coordinate and hand-off final
delivery of Trial Exhibits to representatives
Marker Hoff for completion; provide .

 for delivery of the 7, 11-binder
al Exhibits to Fedoral Court,

© Couttroom 9A, on 12/16/02 at 8AM.

Fmallze and file motion for co_ntinque; :
attend commencement of confirmation:
hearitig; conferences with epposing counsel

“and insurers' counse] regardinig possible

stipulation to settle bankruptcy: issues;

zeview drafts of §ame and telephone -

contferences with Mr. Creely and other

' msurers‘ ounsel regarding same.

‘teleplione éénfereﬁcs:with
Marker Hoff regarding::

very and receipt of related

including insurers'

1500  hm

7.50 hf‘s;_'

11000 hese

11

1,125.00

825.00

‘1,'875'.300 :

CFO001

4




0455 The Home Insurance Company Invoice#

6295

12/17/2602 HMC

12/17/2002 AH

12/18/2002  HMC
12/18/2002  AH

12/19/2002 AH

12/20/2002 AH:

122312002 AH

1202772002 © AH -

handling of all documents and
implementation of the Court's preferences;
attendance at and participation in
Confirmation Hearing in support insurers'
trial team; coordinate document handling
during hearing as requested by various
members of insurers' trial team; telephone
conferences with counsel.

Continued negotiations-and revisions to
stipulation; attend confirmation hearing.
Continue attendance at and participation in
Confirmation Hearing; continue legal
support to insurers' trial team; confer with
Court Coordinator regarding continued
hearing schedule, document handling

- responsive to needs of trial team and
requirements of the Court.

Attend continuation of confirmation hearing;
conference with Mr, Plevin regarding
potential appeal and telephone conference
with Mr. Creely regarding same.

Continué legal support to trial team;

continue:coordination with the Court
Coordinator regarding appropriate handling
of trial documents.

Receive notice ffom Court Coordinator
regarding final handling of all trial
documents; provide notice to tiiterested:
counsel regarding same; eoordipa'_tehandling

of remairning trial docurients trial documents.

pursuantto requests of interested ¢ unsel,
receive documents from Court for fitial

© - disposiom. ks
* - Receive e-mailiadvice directing basic:

8.50

10.60

1.80

4.00

9.00

Page

12

2,125.00

750.00

450:00

300.00

675 ;00

- 56250 =

CF0015




0455 The Home Insurance Company Invoice# 6295 Page 13

documents groupings and related winding-up
tasks.
12/28/2002  AH Continue winding-up tasks. 5.25
12/29/2002  AH Finalize winding-up tasks, including review 5.00
of bankuptcy files for completeness,
integrity of documents groupings; related
trial files and notebooks: L
01/04/2003 HMC Review proposed confirmation order, 1.50  hs.
' findings, and order Tegarding standing
objections; review memos from: othef insurer
counsel regarding same; draft memo to Mr.
Kavapaugh and Mr. Creeley regarding
possible objections to propesed orders.and
‘findings. o
01/06/2003 HMC  Telephone -conferencgs.WithMr.,@reel'eyhndv 0.60
Mr. Kavanaugh regarding prop : :
confirmation order and findi ft
- memo to Debtor’s counsel re g same.
01/08/2003 © HMC Review revised confirmation orderand = T 040
| findings. E
01/106/2003 HMC Review memos regarding modifications:to 0.20
confitmation order. ) - ' '

01/15/2003  HMC  Review final revisions to confirmation order 020

393.75
375.00

58

375.00

150.00

g

100:00

50.00

_ 50.60
- and findings. » ,
01/17/2003 = HMC Review filed confirmation orderand - 030
findings, with Debtor's letters to court

regarding same.

75.00

- EXPENSES
11/15/2002 ~ CM  Photocopy Expense
11/15/2002 ~ €M Delivery. Mach

225
625

11/15/2002 500

12/0972002 < EMC - Delivery Expeiise: Mack:  Tiwolce 1 ¢

120092002

CFO016




0455 The Home Insurance Company Invoice# 6295

12/10/2002 HMC Misc. Expense: Jet nganon Support

Services; Invoice # 6497; charges for copies

to all parties listed on service list (7,300)
12/11/2002 CM Photocopy Expense
12/12/2002 cM Photocopy Expense
TIMEKEEPER SUMMARY - THIS BILL

v Hours Rate

HMC Cohn, H. Miles 209:80 $250.00
AH Hooks, Adra 27625 $75.00
CM Muurray, Cheryl 1.30 $75.00
BILLING SUMMARY
Total professional services $73; 266 25
Total expenses incurred $1 338 23
Total charges for this invoice . $74 60448

Total Balance Due

i e e 0

Page

14

553.16

225
120.00

$1,338.23

Total
$52,450.00
$20,718.75

$97.50

CFO0017 viv




' SHEINESS, SCOTT, GROSSMAN & COHN, L.L.P.
1001 McKINNEY, SUITE 1400
HOUSTON, TX 77002-6420
(713)374-7000 -Telephone

(713)374-7049 - - Telecopier
Tax 1.D. No. 76-0595042

February 17, 2003
Alberta Brennan Invoice No.: 6442
Risk Enterprise Management, Ltd.
59 Maiden Lane, 5th Floor
New‘_York, NY 10038- e

Re:  The Home Insurince Company / 1.T. Thorpe Company
Our FileNo.* 0455 00001

 For Services Rendered Through'  January 31,2003

© ACCOUNT SUMMARY
| Amount

$74,604.48

Past Due:
$0.00 CR

Payment(s) Recexved Thank you

0 'so00
$0“ €l
. $0.00




SHEINESS, SCOTT, GROSSMAN & COHN, L.L.P.
1001 McKINNEY, SUITE 1400
HOUSTON, TX 77002-6420
(713)374-7000 -Telephone
(713)374-7049 - Telecopier
Tax LD. No. 76-0595042

February 17, 2003

Alberta Brennan Invoice## 6442
Risk Enterprise Management, Ltd. Billing through ©01/31/2003

59 Maiden Lane; Sth-Fl,oor
New York, NY 10038

Re: The Hom¢ Insurance Company / J.T. Thorpe Company
Our file# 0455 00001

01/0372003 180.41

° HMC  Computér Research Expense: West Group;
Invoice # 803515235; online research-on 12-

0302 &:12:04-02 : o
. _ $180.41

' Hours , “Rate Total

8-

ORI oo

Balance D!




THE HOME INSURANCE COMPANY IN LIQUIDATION
v P:©. Box 1720
Manchester New:H 1 03105-1720
Tel (800) 347-0014

»

May 11, 2006 Class V.
H. Miles Cohn, Esqmre .
Sheiness, Scott, Grossman & Cohn, LLP
1001 McKinney; Suite' ]400
Houston, TX 77002

RE: NOTICE OF DETERMINATION
Proof of Claim No.: VEND700093-01 -

CF0020




~claim” pursuant to the Order of Distribution set forth in RSA 462-C:44 and will be placed
in line for payment as-directed by the Court + from the assets of The Home. The first $50 of
the amount allowed on each claim in this class shall be deducted from. the amount

distributed as speclﬁed in RSA 402-C 44.

You may have other claims against The Home for which you may receive other Notices of
Deterrnination. You will have a separate’ nght to dispute each Notice of Determination. If.
. your -claim has-been allowed in whole or in part; this Notice of leterrmnatxon does not
mean that your claim will immediately be paid; or’ that it will be paid in full or at all.
Pursuant to order of the Court, The Home may make distributions of its assets as a
percentage of all allowed claims in a “particular pnonty class in The Home estate as
approved by the Court. -The amount of the » i [ ed claxms wﬂl be
,detcrmmed by the final ratxo of asscts to lxab h& : gase. b

’ Home esta{é is f

, _ ly closed, is t.hc total p vyment améunt that you Wlll be enutled io for
: thxs claim,

The qumdator docs not expect there to be assets suﬂiclent to make a distribution to
s below Class L. . A :

CF0021




Claim Dlsallowed

process of dlspuung aclai _ st for R :
by The Home within thirty (30) days: from the date of this Notice of Determmatlon

| REQUEST‘ FOR REVIEW FILING REQUIREMENTS:

®)

(2

n:

- Mail the: Ruwt for Review to:

‘a;fate pagc, state specxﬁeally the reasons(s) you behevc that thc_
detc stiont’ is in -error and-how: it should be modx ed: Please note the

Proof of Claim number on'that .page and sign: the | pagc

Insurance Company in qumdanon




‘ Procedures

. Youmust nonfy The Homie of any changes in'your 1

within sixty (60) days from the mallmg of the Notxce of Determmatxon and bypass the
Request for Review procedures as. noted. in Section 2A (above). If the Request . for
Review is timely filed, as outlinedin Section 2 the Liquidator will inform.you of the
outcome of the review and issue to you a e of Redetennmatxon If the
redetermination is to disallow the claim, you may still file an Objection with the ‘Court.

You have sixty (60) days from'the' ‘mailing of the ‘Notice 'of Redetermination to file -

your Objection. Please also sign- and return the Acknowledgiment of Receipt form and
mail a copy of the Objection to the Liquidator.

_IF YOU DO NOT FILE AN OBJECTION

A timely filed .bjectxon will be treated as a: stputed Claxm and will be referred to the

Liquidation Clerk’s Office for-adjudication by a Referee in: accordance with: the

',hng“
your participation. in future distributions,. as

dress. This will ensire -
For purposes of keeping The -

Home informed of your current. address, please nonfy us at the address: given on the .

letterhead above.

_..Sincerel:y-: yours, .

CF0023




FILE COP

SHEINESS, SCOTT | GR.S’SMAN & CoHN, L.L.P.

HOUSTON, TEXAS 77002-6323
TEL 713.374. 7000 FAX 713 374 7049

Direct: 713/374-7020

Iune;é, 2006

The Home Insurance Company in qumdauon
P O Box 1720“ -

.Gentlemen'

I am requ&ctmg a . ( ]
May 11 2006. Thave com‘ leted the “Acow €




The Home Ins. Co. In I;iquidaﬁon
June 6, 2006
Page 2

fees incurred by the E!iquidator. the

This definition is#ot limited 10 costs or attorney’s ¢
. compensation for-all servicestendered

contrary, by stating that it “includes, butis not limited to.. .

in the liquidation,” the langnage suggests that costs incurredprior to the liquidation that qualify as
“admninistration costs” would be entitled to Class I treatment.

diligently to protect Hot

firmy'and for me persc




THE HOME INSURANCE COMPANY IN LIQUIDATION
P.0.Box 1720

Manchester, New Hampshire 03105-1720
“Tel: (800) 347-0014

POC #: VEND700093-01 Amount Allowed: § 74,784:89-

H. Miles Cohn, Esquire

Sheiness; Scott; Grossman & Cobn, LLP
1001 McKinney, Siiite 1400

Houston, TX 77002 :

I hereby acknowledge rccexpt of: the Notlce of Determmauon as a Class. V Credltor cla;m and
: 'tentthereof 1 further a e o

Home Insurance Copany in qumdatwn

and"m that».regard advxse as follows

.(Check off all apphcablc items:)
1 agrec to thc detammatlon

\/ Irejectthe determmatxon and wantto: ﬁlc a Requwt for Review (speoxﬁc
reasons must be: included along with-return.of the s1gned Acknowledgment)

CF0026




1 request that The Home mail further correspondence 10:

___\_/__ Same pame as above.
New name

\/ Same address as'above
T Newaddress .

This Acknowledgment of Receipt must be complctcd, signed and re turned to The Home in

order to be ehglble for distributions from The Home estate as' dlrected by the Court.

y;,._

M. -t
Prifited Name: ____ H \-c 5 C‘ "’ s

‘Ps« \'\A-—J é"\‘c-\\h'ﬁ.5$ 5 C-—

Title:..
Date:_ :f‘...,q [ -zpeé .

ER: COMPLETE THIS SECTION

CF0027




"Miles Cohn*” To <jacqueline.merson@homeinsco.com=
<MCohn@hou-law.com?.

N cc
01/18/2007 11:37 AM

bee :
Subject Claim VEND700093-01

Jacqueline, :attach.éd IS the rédu’e’st fbr féview that | dis‘cussed with:you a fewE minutes ago.

This was submitted last June and we have received no ruling or response. | noticed the 12/5/06
decision of the New:Hampshire Supreme: Court, 2006:W1. 3489902, which.supports our position in'the
request for review, and it occurred to me that the Liquidator might have been holding our request and

‘perhaps similar claims. until receiving a decision in'that case: If that is. the situation, | suppose’l should
_ continue waiting for & decision::Bat if it does-not appearthat any decision will be made any time:soon on
the request for review, then pérhaps | s lld go ahead and file'an objection. with the court to get that .

process:going.

Anyway; that is the-situation. | weuld'sincerely appreciate any information'you can provide: regarding
the status of our request for review: . SO : N

Thanks, Miles

- H. Miles Cohn : Lo
Sheiness, Scott, Grossman:& Cohn, LiL.Pyv:
1001 McKinney St., Suite.1400 .

Houston, Texas 77002 . )
Telephione (713) 374-7020 (direct)

“Facsiniile (713)374-7049

- mail t6'meohn@Hou-law.com ©

wwwssgdlawiersicom:

Cquzs»'f f




SHEINESS, ScoTT, GROSSMAN & CoHN, L.L.P..
ATTORNEYS AT AW
100! McKINNEY SUKTE I4OO
HOUSTON,;, TEXAS 77002-6323
TEL: 7 13.374. 7000 Fax:<713. B374.7049

H. Miles Cohn
Direct: 713/374-7020
Email: meohu@hou-law.com

June 6, 2006

The Home Insurance Company in L_iquidation '

P.0. Box 1720 » ‘
- Marnchester, N.H. 03105 1720 e o
_By Cemﬁed United States mail; Receipt No. 7005 '182:0 0003‘ 49696091 '
- Re:- Proofof Claim No.: VEND700093 01~ Request for Review.

Geﬁﬂemen:
I am requesting a review of the determination o

o f the referenced clann, made by letter dated
- May:11;:2006; 1 have completed the: “Acowledgment of Recelpt BN

? and itis enclosed &

- Th13 is a claxm for- artomey s fees and expenses mcunedmrepresentmg The '
Company ina bankruptcy proceedmg in I-Ioust i1, i v

: through Ianuary 2003. Together with other attomeys epresen‘un Ho e,
' and ultimately settled an attempt to impose substantial as claim lia
.. through the bankruptey of T..T. Thotpe €otipany.

: » Vlsn' Us;"};T 0

~_CFO029 .




The Home Ins. Co. In Liquidation
June 6, 2006
Page 2

This definition is 7ot limited to costs or attorney’s fees incirred by the liguidator. Onthe
contrary, by stating that it “includes, but is not limited to . . - compensation for all services rendered
in the liquidation,” the language suggests that costs incurred prior to the liquidation that qualify as
“sdministration costs” would be entitled to Class I treatment.

An insurance company that is in liquidation, or is soon to be in liquidation, carmot protect
itself and its assets if there is no assurance that attorneys and other pérsons ‘working to protect it,
including those who served the company shortly before the liquidation order, will be paid: It should
bo remembered that i the monthis before the liquidation order, we and other attorneys worked very
diligently to protect Home. Weknew that the prospect of a liquidation was lobming in late 2002,
but we were assured by Home personnel that we would be paid even-if the company went into

liquidation, as attorney’s fees would be.a priority claim: .

_ We continiied'to work in good faith and, indeed; Wé'puf‘oufﬁeé;:ts: é.nd‘%SoUis inito fepreseﬁﬁ:ig
* Home despite the difficulties that led to the liquidation. Trecall one night, before a bankruptey court
ing, when we worked literally through the night craffing the settlement thathas

hearingthenextmornin
_ protected Home from the-enormous asbestos liability that-other parties were attempting to impose

through the bankruptcy process and without opportunity for defense of the underlying claims.

‘We ae 2 small law firm and the Toss of this claim is:a Vcry eal and substant1al loss for the
firm and for'me personally. I'therefore request that youreview and econsider the determination on
our claim and issue‘a redetermination allowing the ¢claim s aundér Class I'(ad inistration costs).

“Singerely,

e

Héme?Insméhc:ézc6m1§:an}'2{in%£iqijid§ﬁon &

CF




"Miles Cohin" ‘ To <jacqueline.merson@homeinsco.com>
<MCohn@hou-law.com> o R
03/05/2007 12:43 PM._

“cc
:bCC
Subject FW: Claim’VEND700093-01

Jacquehne below are my prlor emalls The cléxm in quesﬂon is descnbed in the first one and a copy
of the request for determination is attatched l would appreciate it if you would let me know the status of
our’ request for determination. :

Many_ thanks,

Miles Cohn

From: ~ Miles Cohn

Sent: Tuesday, Janyary, 30; 2007 5 01 PM
To: ‘jacqueline, merson@homemsco com
Subject: FW:. Claim VEND700093 01

Jacquehne have you been able to determlne whethe_r anything has h"appened.wiih the request for
rewew thatlfled lastyear'? o o s weT Ga R

Thanks Mlles :

From . Miles Cohn . S -
‘_‘Segt' Thursday, January‘18 2 7. 10 37 AM v
To: Ja‘<':‘quel|n merson@ _melnsco com '

: "'Sub;ect " Claim VEND700093 o1

Jacqueline, attached s the request for

This was.subnilttet last June and'we have recgive : es)
~‘€decusnon of th New Hampshlre Supreme Couit, 2006 WL 489 )2,swhich
i to me that the Liquids




the request for review, then perhaps I should go ahead and file an objection with-the court to get that
process going.

Anyway, that is the situation. 1 would sincerely appreciate any information you can provide regarding
the status of our reqliest for review: :

Thanks, Miles

H. Miles Cohn

Sheiness, Scott, Grossman & Cohn, L.L.P.
1001 MeKinney St Suite-1400

Houston, Texas 77002,

Telephone (713) 374-7020 (direct)
Facsimile (713) 3747049

mail t'oimédhn@'hbu—laW.com
www.ssgclawyers.com

<<doc20070118102746.pdfs> doc20070TIBTO274G et




"Miles Cohn" ’ : To: <jacqueline.mersoh@homeinsco.com>
<MCohn@hou-law:com> )

03/06/2007 06:55 PM e

bcc oo :

Jacqueline,

To follow up on our conversation earlier this afternoon, attached is'a copy of the:New Hampshire
Supreme Court:decision, /n the Matter of the Liquidation.of Home /nsurance Company. , 913 A.2d 712
(N.H. 2008). The opinioh was issued on December 5, 2006.

The discussion regarding administrative claims begins-at p.’ ‘9 6f the court opinion:

- Beginning:at.the bottom of that page, the Court rejects the “bankruptcy" approach-that:would limit
administrative costs to those incurred after appomtment of th eceiver and instead holds that such costs.
include all’ expenses within the’ broad definition in Section 402-C-44: ‘Under that definition, my firm's legal
fees for representmg Home Insurance: Company in Iate 2002 and early 2003 should certamly be included.

Please Iet me know lf there is: any addmonal mformat:on I can provnde in connectuon with the

, ’1001 cK nney St Sulte 1400
*‘Houston Texa’s 77002 :

CF0033




http://web2.we_st1aw.cont/print/pﬁntstream.aspx?dest‘ination=_atp&sv=..

Westlaw.,

913:A.2d 712
913 A2d712
(Cite as: 913 A.2d 712)

In re Liquidation of Home Ins. Co.N.H.,2006.
Supreme Court.of New Hampshire.

. In the Matter of the LIQUIDATION OF the HOME INSURANCE COMPANY.
No. 2005-740.

Argued: June 7, 2006.
. Opinion Issued: Deg. 5 2006.

Background Insurance Commrsswner brought actton as hquldator for approval of settlement entitling insolvent
companys reinsureds’ to- $78: million - if they: submitted all claimms. to hqurdator yithout: pursuing: claims against
companys reinsurers. The: Superlor Court, Merrimack. County, McGuire;, J., ruled. in:favor of liquidator, Insured. and
reinsurers appealed The upreme Court vacated order On remand the Supenor Court approved the agreement
Insured and reinsurers appealed » » :
Holdmgs The Supreme Court Euggan, ., held that

€))] hquxdator had authorlty to enter the agreement;

(2) payments to the remsureds were. Oadmxmstratlon costs@ thh ﬁrst pnonty for payment
6] eviderice supported cor'icltt‘é‘ioo‘:that’ the payments were Ticcessary; and

(4) the agreement;wasfair-and reagonable; -

or Reéce

- 17v1(D) Claims

3/6/2007 443 PN

Lot




http://web2.westlaw.com/print/printstream.aspx ?destination=atp&sv=..

217k 1414 k. Priorities. Most Cited Cases
Liquidator had authority to enter agreement entitling insolvent company's refiisureds to $78 million if they submitted

all claims to liquidator without pursuing claims against company's reinsurers and had authority to treat the payment as
class I payment for administrative expenses, even though reinsureds were in class V; liquidator kad broad authority to
take all necessary and. appropriate. action .in collecting company's .assets, and no. statute. barred  payment of
admmlstmtlon costs to 1ower priority credxtors in order to collect an asset. RSA 402-C:25, 402-C: 44,

[2] Insurance 217 €1365

217 Insurance
217V1 Fintancial Impairment
217VI(A). In General
217k1362 Assets
217k1365 k. Listing and Collection. Most Cited Cases
The liquidator has broad authority. to:take all. necessary-and appropriate action in collecting:the assets of an insolvent

iisurer: RSA 402-Ci25.

217 Insurance
217V1 Financial Impairment -
217VID)Claitiis ;@ .
217k1414 k. Pnormes Most Cited Cases

Liquidator's payments to insolvent company's reinsureds under proposed agreement reqmrmg them to.submit all claims
to liquidator withiout pursiiing:claims agamst comipany'sreinsurers were @ admihistration costs 9 with first pricrity for
payment;: even though. reinsureds’ claims:.against company. arose: pre—hquldatlon and even:if .claims and righits: to
payment arising pre-hqmdatlo «could not constitute administration costs, the remsureds‘ nght to payment under the
proposed’ agreement drose post—hqmdanon RSA 402-C:44(1). ‘

[4] Insurance 217 €21414

217 Tfisurance
217VI Finaricial Impairment
217VI(D) Claims:
' 217k1414 k Pnontxes Most Clted Cases

[S] Insurance 217 6‘-:71365

217 Insurance - i
21._‘ VI Financial: Impanment
217TVI(A) In General
F217k1362 Assets

In'su*éancé 217 €1399

: 217 Insurance
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company's reinsurers, were. necessary administrdtion: costs of presérving-and recovering: company's: assets from
reinsurers; testimony indicated that reinsureéds had no economic incentive to prosecute their claims, and uncertainty
existed as to whether cut-through deals between reinsureds and reinsurers were legally permissible. RSA 402-C:44(1).

'[6] Appeal and Error 30 €-846(1)

30 Appeal-and Error
30X VI Review
30XVI(A) Scope, Standards, and Extent, in General :
30k844 Review Dependent on Mode of Trial in Lower Court
30k846 Trial by Court in General
30k846(1) k. In General. Most Cited Cases

Appeal and Error 30 €&1010.2

30 Appeal and Error
30X VI Review
30X VI(I), Questions of Fact, Verdicts, and Findings
30X VI(D)3 Findings:of Court
30k1010 Sufficiency of Evidence in Support ‘
30k1010:2 k. Total Failure of Proof: Most Cited Cases. -~ -

The: Supreme: Court: will-upliold: the superior coutt's findings ‘andsrulings unless they lack evidential support or. are
legally erroneous. S . e L

[7] Appeal and Error 30 €994(3)

30X V1Review v -
30XVI(I) Questions-of Fact, Verdicts, and Findings
30XVIQ)1 In General o
30k994 Credibility of Witnesses

© 30Kk994(3) k. Province of Trial Court. Most Citéd Cases
Ap[igal and Error 30 63910‘1’_1.1'(6) :

30 Appeal and Errot
XVIReview. . .. o v = PR
30XVI(T) Questions of Fact, Verdicts, and Findings
30XVI()3 Findings-of Court S
30k101 1 On Conflicting Evidence:
30k1011.1 In General

30k1011.1(6) k: Credibility and Number of Witnesses. Most Cited'Cases -
Appealand Error 30 €2101210) .

30XVIReview @ 0 oo 0 o o0
 30XVI(D Questions of Fact, Verdicts, and Findings
30XVI()3 Findings of Court ‘
w0 30k1012 Agaihst: Weightiof Eviderice: .
| al :

The Supréme'Court deférs to the superior.coi i of erédibility, and-
determination of the weightto.be givenevidence. - - I T

3/6/2007:4:41 PM
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217 Insurance
217VI Financial Impairment
217VI(D) Claims
217k1412 k. In General. Most Cited Cases

Liquidator’s proposed agreement to pay $78 million to insolvent company's reinsureds if they submitted all claims to
liquidator without pursuing claims against company's reinsurers was fair and reasonable; evidence indicated that
reinsureds would not have filed claifns: against estate without financial incentive, their claims totaled approximately
$231 million, collection proceedings against. reinsurers would: likely -be Jlengthy, complex; and difficult, and the
agreement increased the likelihood that class II claims of policyhalders would be paid.

%713 Rackemann, Sawyer & Brewster, of Boston, Massachusetts (J. David Leslie and Eric A. Smith on the brief, and
Mr. *714 Leslie orally), and Kelly A. Ayotte, attorney general (J. Christopher Marshall, attorney, on the brief), for the
petitioner, the Commissioner of Insurance of the Stafe of New Hampshire as Liquidator of the Home Insurance
Company.

Lovells, of New York, New York (Gary S. Lee-& a. on the-brief; and Pieter Vi Tol orally), and Orr & Reno, P.A, of
Concord (Ronald L. Snow and Lisa Snow Wade on the brief), for intervenors Century Indemnity Company, Pacific
Employers Insurance Company, ACE Property and Casualty Iisurance Company, and ACE American Reinsurance
Company. . L L Aw o : . : :
Downs Rachlin Martin, PLLC, of Burlington, Vermont (Andre D. Bouffard and Eric D. Jones on the brief, and Mr.
Bouffard orally) for intervenor Benjamin Moore & Company. R ’

Rebecca: W. McElduff, of Kansas City, Missouri, by brief, and Sheehan. Phinney Bass + Green, P.A., of Manchester
(Bruce A. Harwood and James P. Harris' on the brief) for the National Association. of Insiwance Commissioners, as
amicus curiae. - S '

Wiggin & Nourie; P:A., of Manchester (Dorgen F. Connor on: the: brief), and: Dykema Gessett PLLC;. of Dewoit,
Michigan (Suzanne Sahakian on the brief) for the National Conference of Insurance Guaranty Funds, as amicus curiae..
Oir & Réno, P.A., of Concord (Lisa Stiow Wade: on ‘the brief), and “fragy 'W. Taws atid Matthew T. Wulf, of
Washingten, D.C:, by brief for. the Reinsurance Association of America, as amicus curiae. © TG
DUGGAN, J. .

The intervenots, Century Indemnity Company, Pacific Employers Insurance Company; ACE Property and Casualty
Insurance Cothpany, ACE Amierican Reinsuraice Company (collectively; the: ACE Companies) and Benjamin Moore
& Company (BMC), appeal ordefs of the Superior Court (McGuire, 1. grantinig thie motion of the petitioner, the New.
Hampshire Commissioner of Insurance (commissioner) as liquidator of thie Homie Insurance Company (Home), for
approval of a-proposed agreement with certain nsureds and reinsureds of Hothe. Under the proposed agreement, these
entities would receive payments of approximtely $78 million in exchange for filing reinisurance claims against Home:
The superior court granted thie commissioner's:motion upon finding that: ' issione 10rized to enter
+ €.superior COU B comt ot Hocsssais iz the secovery of Home's assets
reagonable. We .

16 proposed:agreement was:fair and:

The técord supports the following facté: The ACE Compahies are reinsurers-of Hoie: BMC i§a policyholder clairiant
©with numerous-open liability C'laimgﬁ against Home: Prgior’tQ becomiig;insolvent, Home:was donticiled:in New:
Hainpshire; and licensed and regulated by, the New Hampshire Insurance Departmi rated, an
' vinincorpérated branch in the United Kingdom, its ©UK Branc 9 throv i 10 asualty
- insurance:andireinsurances S R o by by

‘40f14
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assumption agreement contains an insolvency clause requiring INA to pay obligations directly to Home, or Home's
liquidator, in the event of Home's. insolvency.

In 1996, as part of a corporate restructuring; ‘Century Insurance Company (Century) succeeded to INA's rights and
obligations under the; assumption:agréement and:becanie required to reinsure Home for all of its obligations to. the
AFIA Cedents: Century became part of the ACE Companiesin 1999, thereby obligating the ACE Companies to pay all

claims submitted against Home by the AFTA Cedents under the AFIA.

Proceedings against Home under the. Insurers Rehabilitation and: Liquidation Act, RSA. ch. 402-C (2006), were
initiated when the commissioner petitioned the superior court for an Order of Rehabilitation for Home. On March 5,
2003, the superior court entered an Order of Rehabilitation for Home and appointed the commissicner to be Home's
rehabilitator. On May 8,:2003; in-conjunction with. an application for an order of liquidation in New Hampshire; the
commissioner petitioned the High Court of Justice in _London (English Court) to appoint a Joint Provisional
Liquidation (JPL) team for Home under English law. While.this provisional liquidation proceeding took place in the
United Kingdom, the liquidation of Home is under the primary jurisdiction of the superior court. On June13, 2003, the
superior court entered a liquidation order declaring Home insolvent and appointing the commissioner as:the liquidator
of Home'sestate. ' ' S ' ' : '

Pursuant: to RSA 402-C:21,.1 (2006); RSA402-C:25, VI (2006) and the superior court's liquidation order, the
liquidator is vested with title to and charged With administering and collecting Home's assets for distribution to Home's
creditors. All persons asserting claims against Home must‘file proofs of claim-in the ‘New Hampshire lignidation; and
the liquidator’s ability:to-collget reinsyrance: paymients-on claims made against Home depends upon the timely filing
and proving of claims in Home's liquidation: A claim can only be: submitted to a reinsurer if it'is allowed by Home's

estate, a process overseen by the liquidator and the superior court.

RSA 402-C:44 (2006) governs the order of distribution of claims: from.a liquidated insurer's estate angd:establishes -
classes of claimants as part of the dis;if_f_bution process: Aftera ﬁﬁyé{doliar per claim d_educﬁble, Qevery q_]aim‘in each
class shall bé paid in full or adequate funds retained for the payment before the members of the néxt ¢lass receive any
payment. € RSA 402-C:44. The statuté also provides that @ [ijo subclasses shall be established withiil any: class. €

RSA 402-C:44 requires that classes of claims against an insolvent insurance cornpany's estate be paid in the followin,
order: SRR A R N S PR G A I A S S

1. Administration Costs. The’ costs and expenses o administration, including but'not limited to the following:'the actual
and necessary costs of preserving orreécovering the ass ¢ insurer; compensation for all services rendered ini the

liquidation; *716 any necessary:filing fees; the fees:and iileage payable to witnesses;and reasonable éttorney'sifees:
1. Policy Related. Claims.. All.claims.by: policyholders, including: claims for unearned. premiums in. excess.: of $50,-

beneficiaries, and insureds arising from and within the coverage of and not in excess of the applicable Timits: of -
insurance policies:and insurance contracts issued by the company.....: - G g E
T Clafms of the Federal. Government. N
IV, Wages. -

(4) Diébts due to-employees for services performed; not:
(b) Such priority shall be in lieu of any
employées. =

exceed $1,000 to each employee which Have been-earned -

asss

ims base

becomes due, .

pardgraphs I through 0. thie L f
whicheveris Tater; until the date on which the:dividend is declared..
it Siibordinated:Claiths. Theremaiing ¢laimis’ oriportionsof claitiis not alteady paid, withiinterest, .

CF0038
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RSA 402-C:44, I-X.

The claims of the AFIA Cedents based upon their pre-liquidation reinsurance contracts with Home fall into the @all
other claims® category of Class V. See RSA 402-C:44; V. The claims of BMC, as a policyholder of Home, are in
Class IT. The superior court determined that it is unlikely that there will be sufficient assets'to ‘make distributions to
classes beyond Class I1. The AFIA Cedents' claims-if paid-to Home: under the assumption agreement-would constitute:
the largest single asset in Home's estate and total approximately $231 million. Pursudit to the liquidation order, the
AFIA Cedents must submit their claims against Home to the liquidator in'order to obtain any recovery.

After liquidation proceedifigs: had commericed, the liquidator proposed-an agreement (the proposed agreement).
between thé Home estate and the AFIA Cedents, urider which the AFIA Cedénts would be required to submiit all 6f
their claims to the liquidator. Once: these claims were allowed,  the liquidator would submit themto the ACE
Companies and other. reinsurers of Home to recover reinsurance payments. In exchange for the:filing: of their claims;
the liquidator would distribitte & portion of this recovery. directly to the AFIA Cedents; and use the:remainder to pay
creditors pursuant to the priority distribution provision-of RSA-402:C:44. Under this arféngement, fhie AFIA Cedents
would receive distributions of approximately $78 million; This figure -corresponds:to fifty *717;percent of the $231
miltion less-deductions for offsets and expenses-associated with admiiiistering the-agreement. The distributions would

be made to the AFTA Cedents proportionately, based upon the value' of their- allowed. claims' against Home. The
proposed:” agieement: would ‘prohibit the - AFIA - Cedents: from seeking Qait-through® ‘agreements; i.e; difect
agreements with the:ACE Companies that bypass ihe liquidator. . : , _—

By its own terms, thé proposed agréement is subject to the approval of both o’ majority in number and seventy-five
percent in value of the AFIA Cedents. It is also subject to: approval by:the-superior: court. Once-approval is obtained
from the superior court, the proposed agreement would be submitted to the English Court. for approval. Upon
approving the proposed agreement, the English Court would issue a € Global Liquidation Order,® which would be
filed with the Financial Services Agericy (FSA), a goverament regulator of financial services in the United Kingdom:
Upon the.approval or.non-objection of:the FSA, the proposed agreement would becorme. binding.upon all-creditors of
Home, including the AFIA Cedents. ' ' ‘ S ‘

This:ditigation cominencéd when the liquidator: ﬁléd a motion in.the superior court ‘seeking approval of the proposed-
agreement, The ACE Companies and BMC objected to the motion.arguing, in‘pertinent part, that: (1) the liquidator.

lacked anthority fo enfer info the proposed agreement; (2) the proposed paymieiits ‘to the AFIA.

zederits could not

properly be classified:as Class'I administrative:costs; and (3) thie proposed agreement creates a subclass of creditors:.
within Class'V in viclation.of the statutory prohibition against subclasses. See RSA 402-C:44.

We issued;an:order on:Septemmber:13, 2004, vacating the superior courts order. We d
whether the yperior court has ‘an independent obligation to.asses th ' ]
whether the payment to the AFIA Cedents qualifies as.an €admini

led that: (1) the payments to the AFIA:Ce

declined the appeal
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The. superior court subsequently held an evidentiary hearing ©to determine whether the. [proposed] agreement is
necessary to preserve and recover assets-of the [Home] *718 estate and whether the terms of the agreement are fair and
reasonable.€> The court heard the testimony of the liquidator; the chief operating officer of Home; Jonathan Rosen;
and JPL team members Sarah Ellis, Peter Bengelsdorf and Gareth Hughes. By order dated September 22, 2005, the
superior court expressly held that the proposed-agreement was Both: @ riscessary to presérve dccess to and marshal the
AFIA reinsurances© and € fair and reasonable. € The superior court granted the liquidator's motion for approval of
the proposed agreement.

The ACE Companies and BMC appeal the superior court's-orders, arguing that the frial court erréd by ruling that: (1)
the liquidator has authority to enter ito the. proposed agreement; (2) payitients to the AFIA Cedents under the
proposed agreement constitute @ administration costs©® under RSA 402-C:44, T; and (3) the terms of the proposed
agreement are fair and reasonable. We address each argument in turt. -

L Liquidqtor’.s Authority

[1] First, we address the ACE Companies' and BMC's argument that the superior court efredin holding that the
liquidator has the-authority under-RSA chapter 402-C.to enter; into:the: proposed agreement. i particular, they argue
that: (1) the liquidator’s_actions: were inconsistént ‘with: RSA chapter 402-C bec they violated the mandatory

priority distribution in RSA 402-C:44; (2) nothi g in the statute indicates that'the legislature intended to grant the
liquidator unfettered discretion; (3) courts in gther states have refused to depart from statutory mandates; even where.
to do so would increase estate assets; and (4)-allowing a deviation from the clear requirements o XSA 402-C:44 would
open-the door to similar agreements with other creditors or attempts by creditors to efihance: their priority. -

In response, the liquidator asserts; that: (1) RSA chapter 403-C grants the liguidator-broad authority.to collect. assets
and gives ©actual and necessary € collection costs Class I priority so.that payment of those: costs is consistent with
the provisions of RSA 402-C:44; (2) RSA 402-C:44 contains no bar on payment of administration costs. to lower’
priority creditors; and (3) the drafting notes to. the most recent. version: of the Thsurér Receivership Model Act
specifically state that a liquidator has.thie right to. pay.Class I administration costs@to. persons:in any priority class
where those ... payments assist. or result in the collection or recovery of property of the insurer for the benefit of

creditors of the estate. € i

We begin our analysis by examining the language of the relevant proyisions of RSA chapter402-C.. =~ .

The interpretation of a: statute:is a question of law, which we eview de novo. We are the final arbiters ‘of the
legislature's ititent as,éxpressed in'‘the Words of the statute-considered as: ! t :
statute, and, ‘where possible, ascribe the plain and ordinaty. meanings to
plain and unamibiguous, we need not look beyond it for further indica
what thie Tegislature might have said or add‘language that the

» Corp v Townaf Pelham, 152NH

RSA 402-C:1 ,':'IV' (2006)statesthegenera]pmposeof chapter402-Ca.n
the protéction ofthe:intérests of insureds; creditors; and the pub

[Z]RSA 402-C 5 setsforth anextenswe, nonexclu

stibject to the’ court's coitrol, & liquidator may
insurer, @ arid €dosuch othier acts as ‘are -

76f14
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property... ¢ RSA 402-C:25, VI. The statute also authorizes the liquidator to ©[d]efray all expenses of taking
possession of, {and] conserving ... property of the insurer. € RSA 402‘-C:25, IV. The statute further provides the
liquidator with the authority ©to do such other acts not herein-specifically enumerated or otherwise provided for as

are necessary or expedient for the accomplishment of or in aid of the purpose:of liquidatiqn.o RSA 402-C:25, XX1I.
Thus, on its face, RSA 402-C:25 grants the liquidator broad authority to take- all necessary and appropriate action in

collecting the dssets of an insolvent insurer.

Consistent with this authority, the statute provides that the necessary costs of collecting assets are a principal expense,
giving Class I priority to @ administration costs, € which are defined as @ [t]he costs and expenses of administration,
including but not limited-to the following: the actual and necessary: costs of preserving or recovering the assets of the
insurer.... € RSA 402-C:44, I. The ACE Companies and BMC contend that:the priority. provisions of RSA 402-C:44
facially prohibit administrative cost payments to an entity which is also a lower priority creditor. However, the plain
language of RSA chapter 402-C contains no bar on paymerit of adniinistration costs to lower priority creditors-in order
to collect an-asset. ; P T v -

The ACE Companies assert that courts in other states have refiised fo depart from statutory mandates, even when to do
so would increase the assets ofan insolvent insuret’s estate; citing Kemper Reinsurance Co. v. Corcoran (In the Matter
of Liguidation of Midland Ins. Co,), 79.N.Y.2d.253, 582 N:¥:8.2d 58,590 N.E.2d' 1186.(1992), and.Prudential
Reinsurance Co. v. Superior Court, 3 Cal4th 1118, 14 Cal.Rptr2d 749, 842 P.2d 48 (1992), for support. While it is
accurate that in both cases the courts reference the: general rule of adhering to the ‘priority of claims in the statutory
scheme, both-cases address a-different issue not relevant to our discussion; namely, whether reinsurance debts and
credits generated between a reinisurer and the original insurer under the térms of their reciprocal contracts may be set
off when the original insurer becomes insolvent. See Midland Ins. Co;, 582 N.Y.$2d°58; 590 N.E:2d at 1187-88,
1191; Prudential Reinsurance.Co:, 14 Cal Rptr:2d 749, 842 P:2d at:50,:61-62.

The liquidator directs our attention to the most recent revision of the Insurer Receivership Model Act (IRMA), adopted
by the National Association of Insurance ComimisSioners (NAIC), which explicitly recognizes that administrative cost
payments to creditors to assist:in the ¢ollection of assets for.the-benefit 'of a broad body of creditors are consistent with
the priorities of distribution. He argues that we may properly consider TRMA in this context, because not only is RSA

chapter 402-C -consistent with IRMA, but we-have previously relied upon-NAIC comments to *720° the

‘Post-Assessment-Property:and: Liability Insurance Guargnty;,,Asgqciagioq_ngel Act,:see Benson v N2, Ins. Guaranty

Assoc., 151 N.H. 590, 599, 864 A.2d.359 (2004).

The. New Hampshire-legislature has not adopted IRMA. However,
Wisconsin Insurers Rehabilitation.and. Liguidation. Act. (Wi coris

Yecent revision of the -
555-96(2006); @ o

atl Ass'n of Inis. Comn{'rs: .

ous to RSA 402-Ci4

Section' 801 ofIRMA isi_é_nti_ 44 section: sUIALL).
555-83. Further, a$ i’

provides that the cos 'and‘ex‘pehs

RSA' 402:Ci44, -adniinistrative cos

1d. at 555-84. This note clarifies th
énter int6 agreenients in drder to ericoura,
benefit to-creditors ofithe:estate. Given:th

2007 4:41PM
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The ACE Companies argue that affirming the superior court's orders ©would set a precedent for wholesale violations
of RSA 402-C:44.9 They contend that affirming the order would permit creditors to freely negotiate @ individual
percentage distributions depending on the value of their claim to the liquidation.® We disagree. Although RSA
chapter 402-C grants the liquidator broad authority to administer liquidation proceedings, the court oversees the entire
process. Therefore, any agreement negotiated by the liquidator requires court approval. See RSA 402-C:25 (the
liquidator must report to-the court regularly on the progress of the litigation, and any actions the liquidator takes are
©[s]ubject to the court's control €); RSA 402-C:45, I (the liquidator should € [als often as practicable ... present'to
the court reports of claims against the insurer with his recommendations9); RSA 402-C:46, I (the liquidator shall
distribute assets © [uJnder the direction of the court€). Since the liquidator's actions are closely supervised by the
court, there is little risk that the priority provisions of RSA 402-C:44 will be violated.

We thus cenclude that the superior court did not err in ruling that the liquidator has the authority under RSA chapter
402-C to enter into the proposed agreément. '

%721 I1. Administration Costs

(3] We now address whether the payments to-the' AFIACedents urider the proposed agreement Constitute
©administration costs©® under RSA 402-C:44, 1. As noted, RSA 402-C:44 provides:that Class I claims must be paid
in full before distributions may be made:to any other classes. Class I claims include claims for administrative costs and

expenses, which are: \
[tihe costs and expenises of administration, inchiding but not limited to the following: the actual and necessary costs of
preserving. or. recovering. fhe assets of ‘the insurer; compensation. for all services rendered. in. the; liquidation; any

necessary filing fees; the fées and mileage payable to witnesses; and reasonable:attorney's fees.

RSA 402-C:44; 1.(emphasis added). Class:V claims are ©[a]ll other claims irichiding; claims of any state-or local
government; not falling w1thm other“classqs....@ RSA 402-C:44, V.

In ruling that the payments to the AFIA Cedents.are Class | administrative costs, the superior court noted that @the
provisions of RSA chapter 402-Care to bs liberally construed and that the purpose of the statute is:to-protect insureds;
creditors; and: the: general public.© It: also - @considered: the nature and complexity of ..;[Home's] insurance and-
reinsurance business, and t bstantial involvement in the. London market posed significant challenges to the
Liquidator.€ The court € amstance! [ the asset af risk, particularly the fact

that fhie AFIA Cedents woul

found that, uder RSA40
!ilso ﬁtaté‘ | that @wi
whidhiwould othérwisé béunavailable. @ €

The ACE Companies and BMC argue
admin on ¢ ntraty tosthe

proposed p
+ pre-liquidation . ond;
groups. Third, the ACE Coripanies and BMC challenge the superior ‘court’s ruling that'the paymeits to the AFIA

Cederits Weré ©riccessary:costs @ of presérving Home'siestate. - & +

at‘thé pro,p'o_s_é'd paymv' fits 0 1 & AFI.A C¢d_¢h§s G’a'ni_lo be '

In arguing that the
: . the ACE Comparnies

ﬂ;_ey‘_arOSe: 1
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*722 The bankruptcy cases cited above involved the interpretation of 11 U.S.C.A. § 503 (Supp.2006). Entitled
© Allowance of administrative expenses, @ 11 US.CA. § 503()(1)-8) enumerates a list of items that may be
.considered admiristrative expenses, such as’ ©wages; salaries, and commissions for services rendered ‘after the
commencement of the case®; id. § 503(b)(1)(A)(),-and ©reasonable compensation for professional services rendered
by an attorney or an accountant-of an entity whose expense is allowable © by statute;id. §:503(b)(4).

We are not persuaded that the interpretation of ©adudinistrative expenses® in bankruptcy cases applies to the
definition of € administration costs€ in RSA 402-C:44, 1. A comparison of the language of the. respective statutes
reveals that they differ in terms of what is meant-by @administrative: costs and expenses. © Unlike. the bankruptey
statute, which contains a specific list of jtems that constitute administrative expenses, RSA 402-C:44, 1, defines
administration costs more generally by including ©the actual and necessary costs of preserving or recovering the
assets of the insurer. € This definition encompasses a much broader category of items and transactions than is found in

the bankruptcy code.

Even if we were to assume that claims and rights to payment. that arise pre-liquidation cannot constitute
© administration costs® under RSA 402-C:44, I, 'we are-not persuaded that the proposed payments to the AFIA
Cedents arose pre-liquidation. The proposed: payments do not aris¢ from the AFIA Cedeiits' ‘Class V- claims.
themselves, but rather as an inducement for the AFIA Cedents to file claims in the liquidation in. order to bring a net
benefit to creditors of the estate. Thus, while the AFIA Cedents' claims against Home arose pre-hquxdatlon, thelr right .

to.payment under the proposed agreement will arise post- liquidation.:

The ACE compames and BMC rely upon an msurance quuldatlon case in wh1ch the Georgla Court of Appeals refused _
to qualify-claims-that aroge from pre-liquidation trahsactions as ‘administrative expenses. See’ Oxendine v. Comm'r of
Ins. of North Carolina, 229 Ga. App. 604, 494 S.E.2d 545 (1997): They argue-that'the proposed payments'to the AFIA
Cedents are akin to the pre-liquidation claims in Oxendme arid cannot-bé classxﬁed as Oadmmmtrauve costs. © We

disagree.

In.Oxending; the Georgl_ ‘Commissiongr of Insurance (GCI) ‘had seftled claims of the North Carolma Cominissioner: of
Insurance (NCCI) an FICA Mark__ . Inc. (FICA) against an insurer dunng - court-approved reliabilitation of the
- insurér. Id: at 546-4 Thie rehabilitation offorts failed and the insurer was declared insolvent. Jd at' 547 NCCland
FICA: then: asserted that theif claims against the insolvent insurer were entitled to prigrity statiss a8 costs and expenses

» of admm1strat10nv Id 'Ihe tri court oversee' g the hquxdatlon agreed and GCI appealed Id

' e held that giving the claims of N CIE:"
mandatory pn nty set:forth in the' hqmdatlon Statite,

10.0f 14;
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402-C:44, 1. After an evidentiary hearing, the superior court found that the proposed agreement was necessary because

©the Liquidator could not have marshaled this asset absent the-contingent payments.... @ It also ruled that ©the
Liquidator has met his burden of proving that a reasonable liquidator under the circumstances would have concluded

that the agreemnent was necessary to preserve access to and marshal the AFIA reinsurances. €

First, the ACE Companies argue that @the [s]uperior [¢]ourt applied the wrong stafidard in-determining the necessity
issue.© They contend that the proper standard. is' @ whether the AFIA Cedeénts, in the absence of the [Proposed]
Agreement, would have filed and prosecuted their claims.€ They argue that the superior court erroneously applied the
standard of € whether it was reasonable for the Liquidator to conclude that an agreement with the AFIA Cedents was

necessary.... €

RSA 402-C:25, V1 provides that the liquidator may take measures that €are necessary or expedient to collect,
conserve or protect [the insurer's] assets or property... @ We will assume, as the ACE Companies argue, that the
appropriate standard is whether the-AFIA Cedents, in' the absence-of the proposed-agreement, would have filed and
prosécuted their claims. In light of the superior court's. finding that ©the Liquidator:could not Have marshaled. [$231
million in reinsurance payments on-the AFIA Cedents' claims) abseqt,_ithe;_conﬁngenf payments, @ weare not persuaded
that the superior court applied the incorrect standard in determininig the necessity ofithe:prc osed agreement.

Next, the ACE Companiés and BMC argue that €[a]n objective éxamination of the eviderice réveals that the' AFIA
Cedents would have filed and prosecuted claims even in the absence of the Propesed Agreement:® They contend that

the AFIA. Cedents had @several incentives for the filing and prosecution of reinsurance: claims, including the

preservation of’set off, tax. concerns and the-possibility of better than expected retutri for the estate, ¢ They dlso
asséft that ©the AFIA-Cedents' prosecution.of their pre-liquidation claims would not cease once the level. of ‘setoff is
téachied ..., nor would it 'be difficult or costly:to prosecute the claims.3  Finally, the ACE Conipanies argue that the
* superior court erred by finding; that there was @ significant legal unc tainty€> as to.whether the AFIA Cedents could
negotiate a cut-through deal with the ACE Companies because, under the terms of the ass'uniptidngagreem’ent,'_ the

AFIA *724 Cedents could not legally negotiate a @ cut-through® deal.”

The liquidator contends that the superior.courf made - factualfinding that; @the AFIA Cedents would not file and.
prosecute claims in excess of offset without an incentive:© The liguidator-asserts that the testimony-at the evidentiary
tieatifig that the:court found to be credible amply ‘supports the’ coniclusion.that'the ment was necessary. Further,
thie Jiquidator ‘asserts that the superior court properly found that: Oithere was unéertainty: over potential direct dealing:
between:[the ACE Companies] and [thie] AFIA Cedénts to: circumyent: Homé: @ He s‘ii;g;‘_tles‘&_thia&Nqﬁam‘ide;.Muﬁz_al;;
ice. ¢ ome Jris..Co., 159 F.3d 545 (6th Cir.1998), U.S, 1140, 119

: (1999), ©left open the status-of-cut through ' ce. (
1196 - (Pa.Commiw.C1.2003), @'showed.cut thirough litigation is allowable-on-particular facts, &

Court had ample reason fo-conclude-thiat direct dealing was

hold the superior courts findings- and. rlings
eiroiieots: Cookv. Sullivan, 149 N.H:774,780, 829 A'2d 1059

[6][7] We vl uphold thé superior con

ion of credibiliy, and determination

conflicting testimony, ¢v:

ion leaves uncertainty.as:to wheth
411 that casé, Nition

3/6/2007 4:41 PM
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(Nationwide) purchased reinsurance from Home, which at that time was a:member of the AFIA. Natiomwide Mutual
Ins. Co., 150 F.3d at 546-47 & 1. 2. Subsequently, CIGNA Insurance Company and. its subsidiaries -(the-CIGNA

defendants) entered into an-assumption agreement with Home and the other members of the: AFIA, wherein it ©agreed

to purchase all interests in and Tights to-the policies and contracts that Home and the other AFIA members entered into

through the AFIA pool.€ Id. at 547. The assumption agreement at issie in Natiomwide is the same assumption
agreement in this.case. B

Natiopwide sued both Home and the CIGNA defendants, alleging that ©Home and the CIGNA defendants had
breached reinsurance contracts under which they were responsible for paying certain claims filed - against
Nationwide.© Id. at 546. The district court referred Nationwide's claims against both -Home and the: CIGNA
defendants to arbitration, and dismissed the entire case. See id. at 547. The CIGNA defendants appealed.

The primary.issue on appeal was € whether the district court erred in concluding*725 that Nationwide could briig a
claim. directly against the: CIGNA defendants: by: virtue of the CIGNA defendants! a_ssuxgpﬁor;f of the:reipsurance
contract between Nationwide and Home....€ Jd. at 548. The'appeals court concluded that Nationwide could not bring.
a claim directly agairist CIGNA. Id The court interpreted disclaimer laniguage in the assumption agreement and held
that the languéige unequivocally: I I T Gon ' - : '
bars any person Or entity, except the partiesto sumption Ag

defendants), from sumg on dny of the obligations undertaken pursuant to the Assumption Agreemént, including the
CIGNA defendarits' obligation to make:payments:on: the reinsurance:contract between Nationwide and Home.

¢, Assiinption Agreement, (the members of AFIA and the CIGNA

1d. (emphasis added). Despite this holding, the court ackniowledged that Home's insolvency could affect @ the parties*
respective rights and obligations. @ 1d at 549. The court did not address this issue, however, because it.concluded the
issue was not¥ipe for review. 4. ) SOEE O e e '

Although the disclaimer language. in the assumption agreement; technically bars, cut-through. litigation by the AFIA-
Cedents, the Nationwide decision is silent.on the issue of whether it would be permissible for the AFIA Cedents to deal
directly with the: ACE Companies -ottside of cotirt subsequent ‘to Home's insolvency. Moreover; the facts and
circumnstances. have changed sirice Nationwide. Most significantly, Home is now insolvent. In light: of the appeals:
court's decision in Nationwide, whether or notithe AFIA Cedents can pursue cut-through litigation or deal directly with
the ACE Comparies is'an'open:question. ER T e e : :

While we conclude that the evidence supports:the: superior court's finding that 'the prop
there are also sigrificant policy reasons.that reinforce the.court' n, As:fioted
- chapter. 402-C is ‘to protect preferréd creditors:by teset
people with claims against those' insured by. Home,.See.RS
should be @liberally constried ¢ s this ]

* authotity 16 collectthe assets of'a
contrast, the ACE Companies’ and
barring payment-of necéssary costs;

that the superior:court erred in conclut
< and BMC arguéithat the coutt failed to app
iatiour-order dated: Septeniber .
 in: Matter of Boston &

3062007 4:41 PM
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Providence Rail Road Corp., 673 F.2d 11 (1st Cir.1982), and Inn re Estate of Indian Motorcycle Manufacturing, Inc.,
299 B.R..§ (D.Mass:2003), vacated in part on other grounds. by 452.F.3d 25 (1st:Cir.2006), when considering the
faitness of the proposed agreement on remand. Second, they argue that proper application of the multi-factored test
demonstrates that the proposed agreement is neither fair nor reasonable as a matter oflaw.

As the ACE Companies and BMC correctly point out, we issued an.order on September 13, 2004, vacating, the
superior court's: April 29, 2004 order in which it determined that the proposed agreement was lawful and consistent
withi the goals and purpose of RSA chapter 402-C. In.our order, we ‘directed the court to consider on remand whether it
had an ©independent obligation to assess. the fairness of the agreement with-the AFIA Cedents. € We cited Matter of
Boston: & Providence R.R: Corp. for. the. proposition that, in a reorganization proceeding, a bankruptcy. court must
@act independently, out of its own initiative, for ifie benefit of all creditors® when assessing the fairness of a
compromise with creditors. Matter of Boston & Providence RR. Corp;, 673 F2d at 13. We also cited Indian
Motorcycle, which lists factors for-a bankruptCy court in a Chapter 7.proceeding to consider when assessing whether a
compromise with creditors is fair. Jn-ve Estate of Indian Motorcycle Mfg., Inc., 299 B.R. at:20. These factorsinclude:
(1) the probability of successin the litigation being coripromised; - - : , :

(2) the difficulties, if any, to be encountered inthe matter of collection; .- . : :

(3) the complexities of the litigation involved, and the expensé, mconvenience; and delay attending it; and

(4) the paramount interest of the creditors and a proper deférence to‘their reasonable views.

d

On remand, the supérior coiirt recoghized. that it had @an indeperident obligation to assess the faifness of the
agreement with: thie AFIA Cedents; © Thereafter, the court held'an &vidéntiary Hearing to determine whether the terms
of the: agreement are- fair. and reasonab; Evidence presented at the five-C y hearifig addressed the circumstances and.
terms of the agreement and conmipromise with AFIA Cedents. After considering all of the evidence presented-at the
hearing, the court concluded that the proposed agreement was fair-and reasonable. R N

The courtreviewed the agreexhent» ©with the paramount interest of 'greditors,in‘mihd,ﬁ and fé_un& that @:ACE!s rights-

as a claimant and creditor and its rights to setoff under RSA 402-C:34 are unimpaired by the pending agreement and
thus the ‘agreemet is not unfiir to ACE:@ The-court found the testiniony of the JPL team members 1o ¢ highly’
credible, and gave €due deference ~td’th“":bu'sinés‘s?jud”g'mehtudfMx" snpsledort, MF. Rosén: and Mr, Huj
was necessary.to negot grecinient with the AFIA. Cedents fo asst

not lost. @ Se

‘a precise application of
ce,-obligations at issue.:
s of this case; and

 importantly, & rior. court prof
since it inoreases the likelihood that th

‘B‘ase&‘uﬁbﬁ,tﬁéeéfdrcgoi'ng:;‘_”zwe? tonclude that the su
feasonable. @ ¢ 5 u e LiEEOERD w0

 Affrmed.

- N.H,2006,
In're Liquidation of. ome Ins..
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Miies Cohn

From: Miles Cohn L ‘
Sent: ' Friday; Juhe 29, 2007 1:22 PM

-To:
Subject: “ I
Attachments: doc20070118102746.pdi

_ Jacqueline, please see the strifig of emails below, which may reffésh your recollection regarding my previous
inquiries as to the status of my request for review of.a determination regarding the refererced claim. v

forreviewwas filedon '
th r; yol indicated that a decision wauldibe .

if Y do:not hear from you in the rt. As it:appears there may
neverbea ruling on my request fc will 4 5o that | may-proceed with the
next step; a court.objection regarding the treament of my o o o

Miles:Coehn

in the first one, and a copy of thé _
the status of our réquestfor




se. | rioticed the 12/5/06 decision of the -

itxon in:the request for review, and it:occurred
ng: est imilar dlaims until recenving: a dacision In that
1ld continue waiting for a. d scision,. Butif it does not appear that any: decision
-reviéw, then perhaps | should-go-ahead and file an-objection with the court

will be made;any t__lme soon on
o get'that process going.

Anyway, that is the sntuat:on lwould suncerely appreciate any information you can
our request for review.

provide regarding thevsta_tus of

Thanks, Miles

H. M}les (‘ohn .
Shemes -Scott, Grossman: & Cohn, I:L.P:

1001 ckmney St Smtc 1400 -
Houston,

CF0049




SHEINESS, SCOTT, GROSSMAN & C.HN L. L. P. GCT 1 52007

_ ATTORNEYS AT. L4

October 11; 2007

Re: - In the Matter of qumdatmn of The Home Insurance Gompany, No.: 03-E-0106

~Toé Whexiix It May Concem.

Enclosed for filing in the above~rcferenced matter is: thc ongmal and one. cop' :‘s of e+ :
- following instruiments: o : v S : _

- ‘Bniclosuré

CF0050




Merrimack County Clerk
October 11, 2007
Page2

cc:  The Home Insurance Company in qumdanon
Claims Determination Unit
P.O.Box 1720 ,
- Manchester, New Hampshire 03105-1720
Via CMRRR 700608100001 8778 3132

Attexmon Home Insmancc
Via CMRRR 7006 0810 0001 87 78 3125

HAHNC\Home Thope\fling,01.Objection to Denial of Cliim.wpd

CF00513;f




THE STATE OF NEW HAMPSHIRE

SUPERIOR COURT

In the Matter of Liqmdatxon
of The Home Insurance:Company

" No. 03-E-0106

CF0052 =




_.;dxsmbutxon A true copy ef the Determination'is attached hereto

A true copy of the Claim (including the postal receipt) is attached hereto 2s Exhibit A. The Claim

was desxgnatcd Claim No. VEND70“93-01

2 On May: 1 1, 2006 the Liquidatorissued a Determination, allowmg the Claxm in the-

placmg the claim in Class V as a “r‘esl'dual” claim thatf.- as'a praetxcal matter, will receive no

CF0053




July 19, 2005, at 18 (“If a timely Request for Review is filed with the Liquidator under Section 7(a)
above then the Claimant shall have :sixty (60) days:from the mailing of the Notice of
Redetermination to file an Ob.jec_tiou;with the Court.” | |

As noted above, the Li'duid"ato'r has vn'e'ver niled on SSGC’s request for review of his
- Determination. SSGC recognizes that the Liquidator is dealing with a large munber of claims, but

_’ . the-delay:m this caseis mexphcable the issue rests solely on a stmghtforward legal issue— whether

SSGC’s ureéliquidatibn" legal' fee‘c"aré-_an imin stratwe cost Aﬁe =teen months and numerous

- status: mqumes, there isnoreasonto 1

Order. does not requu'e elther a request for redetermmatwn or an order on such a request rather the )

Procedures er requlres that the ob]ectien be ﬁled no later than sxx » :_days after the marlmg of the

4 notice: of detennmatlon. Smce no such notice has been maxl,’_'__' thls objectlon is Well wxl the time ¢

allowed.!

Grounds t‘or Objectlon

- 88G€ represented Home (not: an-emsured of Horne) ina- b' tcy case in’ the Southern

i "%'thatarulmgwﬂl everbelssued However,thercedures .




actual and future asbestos claims2 However, Homjé was never required to pay any sum or

settlement to Therpe.

The Detérmination issued by the Liquidator explains the reasons for allowing the SSGC

claim only asa Class V claim rather than an administrative expense: “Services were rendered from

10/22/02 through 1/21/03 in the amount of $74,784.89. Areview of [SSGC’s] invoice confirms that

the services: provitled were reasonable“and' nee&ssaryseforthedefense of Home.. ... Theinvoice was

Several months aﬁer the Liquidator’s’ Detemnnanon, theNew Hampshn’e Supreme Court

decided In the Matter of the quuzdatzon of the Home Insurance Company, 913 A.2d 712, 721-22

}Z{fon.undenmnes the quuxdator s
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that such claim bé appibved and paid as an administrative cost,
- Respectfully submitted,

SHEINESS, SCOTT, GROSSMAN
& COHN, L.L.P. :

hn e
+No. 04509600.

ection to Denial of Claim (VEND700093-01)
sceiptrequested, onthis 11* dayof October,

X _-'copyofthé:foxzégding?OBJ
r United States certified'mail; retumn

pany in Liquidation




BEFORE THE COURT-APPOINTED REFEREE
IN RE <HOME»
DISPUTED CLAIMS DOCKET

In Re Liquidator Number: 2007-HICIL-31
Proof of Claim Number: VEND700093-01
Claimant Name: Sheines, Scott, Grossman & Cohn, LLP
(“SSGC”)
Claimant Number: VEND700093-01
Policy or Contract Number: TJ Thorpe Litigation Fees
Date Of Loss: 2002

NOTICE OF DISPUTED CLAIM

An Objection to the Liquidator’s Determination ( or Re-determination) was filed by

Sheines, Scott, Grossman & Cohn, LLP (“SSGC”)

with the Merrimack County Superior Court. In accordance with the Merrimack County Superior Court
Restated and Revised Order Establishing Procedures Regarding Claims filed with the Home Insurance
Company in Liquidation, the above—referenced claim has been placed on the Disputed Claims Docket

for adjudication.

THE ORIGINAL OF ANY SUBSEQUENT FILINGS WITH RESPECT TO THIS DISPUTED CLAIM SHALL BE
FILED WITH THE OFFICE OF THE LIQUIDATION CLERK.

Office of the Liquidation Clerk
286,Commercial Street,3™ Floor
P.O. Box 1210
Manchester, NH 03101-1210
Telephone : (603) 641-1211
Fax : (603) 622-0283
www . hicilclerk.org

Any subsequent filings with respect to this claim, whether in the form of notices, motions, pleadings, orders,
letters or other papers, shall be served electronically, by first class mail, by overnight courier service, or by
hand. ALL NOTICES AND ORDERS ISSUED BY THE OFFICE OF THE LIQUIDATION CLERK SHALL BE POSTED ON
THE WEBSITE AT WWW.HICILCLERK.ORG AND § UCH POSTING SHALL REPLACE PAPER NOTIFI CATION. If claimant

does not have access to electronic filing PLEASE NOTIFY THIS OF. FICE IMMEDIATELY. It
an attorney has entered an appearance on behalf of the Claimant, Liquidator or a person given leave to
participate, all future communications shall be transmitted to the attorney. Service on an attorney of record
shall be deemed to be service upon a Participant represented by such attorney.

Stacy C. Furlotte
Liquidation Clerk

11/2/07
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' ~ - ’ ) Exhibit C

THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT

In the Matter of the Rehabilitation of
The Home Insurance Company

PROPOSED ORDER APPOINTING REHABILITATOR

After having heard and considered the facts set forth in the Commissioner’s Verified
Petition for Rehabilitation, the Court finds that the law and facts are as the Commissioner 6f
Insurance of the State of New Hampshire (the "Commissioner”) has alleged in the Petition and
that there exists a preseni necessity for the immediate entry of this order.

WHEREFORE, it is hereby ordered as follows:

(a) Sufficient cause exists for an order of rehabilitation of The Home Insurance
Company ("The Home") and appointment of the Commissioner as Rehabilitator;

(b) Paula T. Rogers, Commissioner of Insurance for the State of New Hampshire,
and her successors in office, is appointed Rehabilitator of The Home;

(c) The Rehabilitator may consult with and obtain the assistance and advice of
insurance experts, including, without limitation, actuaries, accountants, attorneys and
consultants, and authorizing the Rehabilitator to continue at her sole discretion to retain
the services of Risk Enterprise Management Limited, and providing that the Rehabilitator
shall have all the powers of the officers and managers of The Home, whose authority
shall be suspended, except as they are specifically re-delegated by the Rehabilitator;

(d) The Rehabilitator is to secure all of the assets, property, books, records,
accounts and other documents of The Home (including, without limitation, all data
processing information and records comprised of all types of electronically stored

information, master tapes, or any other recorded information relating to The Home);




o ®

(e) The officers, directors, agents, employees, and representatives of The Home,
any persons acting in concert with The Home, are prohibited from disposing, using,
transferring, removing or concealing any property of The Home, without the express
written authority of the Rehabilitator, or in any way (i) interfering with the conduct of
the Rehabilitation or (ii) interfering with the Rehabilitator’s possession and rights to the
assets and property of The Home;

(f) Any bank, savings and loan association or other financial institution or other
legal entity are prohibited from disposing of, allowing to be withdrawn or concealing in
any manner property or assets of The Home, except under the express authorization of
the Rehabilitator or by the further order of this Court;

(g) Any of the following actions are stayed:

(1) The commencement or continuation of a judicial, administrative, or
other action or proceeding against The Home or any insured of The Home that
was or could have been commenced before the commencement of this case, or to
recover a claim against The Home that arose before the commencement of the
Rehabilitation, for ninety (90) days, except as may be modified by further order of
the Court; '

(2) The enforcement, against The Home or its property, of a judgment
obtained before the commencement of the Rehabilitation;

(3) Any act to obtain possession of property of The Home or to exercise
control over property of The Home;

(4) Any act to create, perfect, or enforce any lien against property of The
Home;

(5) Any act to create, perfect or enforce against property of The Home
any lien to the extent that such lien secures a claim that arose before the
commencement of the Rehabilitation;

(6) Any act to collect, assess, or recover a claim against The Home that
arose before the commencement of the Rehabilitation; and

(7) The setoff of any debt owing to The Home that arose before the

commencement of this case against any claim against The Home;




é ®

(h) The Rehabilitator is authorized, in her discretion, to pay any and all claims for
losses, in whole or in part, under policies and contracts of insurance and associated loss
adjustment expenses including, but not limited to, claims for losses which, as of the date
of the Order, have been previously settled and approved for payment in the normal course
of business;

(i) The Rehabilitator, in her discretion, is authorized to pay expenses incurred in
the ordinary course of The Home's business in rehabilitation, including the actual,
reasonable, and necessary costs of preserving or recovering the assets of The Home and
the costs of goods and services provided to The Home's estate. Such costs shall include,
but not be limited to: (i) reasonable professional fees for accountants, actuaries, attorneys
and consultants with other expertise retained by the State of New Hampshire Insurance
Department, the Commissioner or the Rehabilitator to perform services relating to the
Rehabilitation of The Home or the feasibility, preparation, implementation, or operation
of a rehabilitation plan; (ii) compensation and other costs related to representatives and
employees of The Home or its affiliates who perform services for The Home; and (i1i) a
reasonable allocation of costs and expenses associated with time spent by Department
personnel in connection with the Rehabilitation of The Home;

(j) The actual, reasonable and neceséary costs of preserving or recovering assets
of The Home and the costs of goods or services provided to and approved by The Home,
under paragraph (i) of this Order, during the period of Rehabilitation will be treated as
"costs and expenses of administration,” pursuant to RSA 402-C:44 1,;

(k) The amounts recoverable by the Rehabilitator from any reinsurer of The
Home shall not be reduced as a result of this Rehabilitation proceeding or by reason of
any partial payment or distribution on a reinsured policy, contract or claim, and each such
reinsurer of The Home is, without first obtaining leave of this Court, hereby enjoined and
restrained from terminating, canceling, failing to extend or renew, or reducing or
changing coverage under any reinsurance policy or contract with The Home. The
Rehabilitator may, in her discretion, commute any contract with a reinsurer or reinsurers;

(1) This Order shall not be deemed a finding or declaration of insolvency such as
would activate the provisions of the New Hampshire Guaranty Association, RSA 404-B,

or the provisions of similar acts of any other state or territory;




(m) The Rehabilitator shall have full powers and authority given the Rehabilitator
under RSA 402-C of Title XXXVII, and under provisions of all other applicable laws, as

are reasonable and necessary to fulfill the duties and responsibilities of the Rehabilitator
under RSA 402-C of Title XXXVII, and under this Order.

Date : 2/(5‘/03
Time: '/Z.S— P
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appomtment as quuldator, and the requested perman

by ' THE STATE OF NEW HAMPSHIRE

' MERRIMACK, SS. N | " SUPERIOR COUK I

Docket No. 03-E-0106

In the Matter of the Rehabilitation of
The Home Insurance Company
ORDER OF LIQUIDATION
This proceeding was commenced on March 4, 2003, upon the Verified Petition
for Rehabilitation of Paula T. Rogers, Commissioner of Insurance for the State of New
Hampshire (the "Commissioner”). The Commissioner filed the Verified Petition for
Rehabilitation pursuant to RSA 402-C:15, seeking appointment as receiver of The Home

Insurance Company ("The Home") for the purpose of rehabilitatjng and conserving the

- assets of The Home. On March 5, 2003, this Court entered an .Orde'r:Appointing

Rehabilitator, in which the Commissioner was appointed Rehabilitator of The Home.

~ The Commissioner, as Rehabﬂltator, has now determined pursuant to RSA 402- C 19 that

further attempts to rehabrhtate The Home would be ﬁmle, that The Home is insolvent
within the meamng of RSA 402-C:3 and RSA 402-C: 20 II and that it should be
liquidated. On May 8, 2003, the Commissioner, as Rehabilitator, filed a Verified Petition
for Order of L1qu1datlon pursuant to RSA 402-C 5 RSA 402-C 19 and RSA 402,-C 20

(the "'Petition"), in wh1ch she has sought an order of hqmdatlon for The Home, her

and consrdered the facts set forth in the Petltlon, the Court ﬁnds thatﬁ the law and facts are '

oo _ Exhibit D

Aﬁer havmg heard :'." .'"_
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as the Commissioner has alleged in the Petition and that there exists a present necessity
for the entry of this order.
WHEREFORE, it is hereby ordered, adjudged and decreed that:

(a) The proceeding for the rehabilitation of The Home is hereby
terminated pursuant to RSA 402-C:19;

(b) The Home is declared to be insolvent;

(c) Sufficient cause exists for an order tov liquidate The Home;

(d) Paula T. Rogers, Commissioner of Insurance for the State of New
Hampéhire, and her successors in office, is hereby appointed Liquidator of The Home;

(e) The Liquidator shall cancel all in-force contracts of insurance and
bonds effective as of 30 days after the date of this Order;

(f) The Liquidator is directed forthwith to take possession of the assets of
The Home wherever located and administer them under the orders of the Court. The
Liquidator is vested with title to all of the property, contracts and rights of action and all
of the books and records of The Home, wherever located, and in whomever’s possession
they may be found;

(g) The Liquidator is directed to secure all of the assets, property, books,
records, accounts and other documents of The Home (including, without limitation, all
data processing information and records comprised of all types of electronically stored
information, master tapes, source codes, passwords, or any other recorded information
relating to The Home);

(h) The Liquidator is authorized to transfer, invest, re-invest and otherwise

deal with the assets and property of The Home so as to effectuate its liquidation;




. (1) The Liquidétdr is authorized to acquire, hypothecate, encumber, lease,
improve, sell, transfer, abandon or otherwise dispose of or deal with any property of the
insurer at its market value or upon such terms and conditions as are fair and reasonable
without prior permission of the Court in the ordinary course of businesé;

" (j) The Home and its directors, officers, employees, agents, and
representatives are prohibited from proceeding with the business of The Home, except
upon the express written authorization of the Liquidator;

(k) The Home and its directors, officers, employees, agents, and
reprgsentatives, and any persons acting in concert with The Horhe, are prohibited from
disposing, using, transferring or removing any property of The Home, without the
express written authorization of the Liquidator, or in any way (i) intérfering with the
conduct of the Liquidator or (ii) interfering with the Liquidator's possession and rights to
the assets and property of The Home;

(I) Any bank, savings and loan association or other financial institution or
other legal entity is prohibited from disposing of or allowing to be withdrawn in any
manner property or assets of The Home, except under the express written authorization of
the Liquidator or by further order of this Court.

(m) All actions and all proceedings against The Home whether in this state
or elsewhere shall be abated in accordance with RSA 402-C:28 and RSA 402-C:5, except
to the extent the Liquidator sees fit and obtains leave to intervene;

(n) To the full extent of the jurisdiction of the Court and the comity to
which the orders of the Court are entitled, all persons are hereby permanently enjoined

and restrained from any of the following actions:




— .’_’.

(1) commencing or continuing any judicial, Mnis&ative, or other
action or proceeding against The Home or the Liquidator;

(2) commencing or continuing any judicial, administrative, or other
action or proceeding against The Home's, the Rehabilitator’s or the Liqﬁidator’s present
or former directors, officers, employees, agents, representatives, or consultants,
including, without limitation, Risk Enterprise Management Limited and each of its
_ ofﬁcers; directors and employees, arising from their actions on behalf of The Home, the
Rehabilitator or the Liquidator;

(3) enforcing any judgment against The Home or its propérty;

(4) any act to obtain possession of property of The Home or to
exercise control over property of The Home;

(5) any act to create, perfect, or enforce any lien against property
of The Home;

(6) any act to collect, assess, or recover a claim against The Home,
other than the filing of a proof of claim with the Liquidator; and

(7) the setoff of any debt owing to The Home; provided, however,
that notwithstandihg anything in this Order to the contrary, nothing herein is intended nor
shall it be deerﬁed to stay any right of setoff of mutual debts or mutual credits by
reinsurers as provided in and in accordance with RSA 402-C:34;

(o) The Court hereby seeks and requests the aid and recognition of any
Court or administrative body in any State or Territory of the United States and any
Federal Court or administrative body of the United States, any Court or administrative

body in any Province or Territory of Canada and any Canadian Federal Court or
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adxﬁinistrétivé body, and any Cou;'t or administrative body in the United Kingdom or
elsewhere to act in aid of and to be complementary to this Court in carrying out the terms
of the Order;

(p) All persons doing business with The Homebon thé date of the
Liquidation Order are permanently enjoined and restrained from terminating or
attempting to terminate such relationship for cause under contractual provisions on the
basis of the filing of the petition to rehabilitate The Home, The Home'é assent to the entry
of the Rehabilitation Order, the entry of the Rehabilitation Order, the filing of this
Petition, the entry of the Liquidation Order, the rehabilitation or liquidation proceedings
for The Home, or The Home's financial condition during the rehabilitation or liquidation
proceedings;

(q) All persons in custody or possession of any property of The Home are
hereby directed and ordered to turn over any such property to the Liquidator;

(r) The Liquidator is authorized, in her discretion, to pay expenses
incurred in the course of liquidating The Home, including the actual, reasonablg, and
necessary costs of preserving or recovering the assets of The Home, wherever located,
and the costs of goods and services provided to The Home estate in this and other
jurisdictions. Such costs shall include, but not be limited to: (1) reasonable professional
fees for accountants, actuaries, attorneys and consultants with other expertise retained by
the Department, the Commissioner or the Liquidator to perform services relating to the
liquidation of The Home or the feasibility, preparation, implementation, or operation of a
liquidation plan; (2) compensation and other costs related to representatives, employees

or agents of The Home or its affiliates who perform services for The Home in liquidation;




and (3) the costs and expenses of and a reasonable allocation 6f costs and expenses
associated with time Spent by New Hampshire Iﬁsurance Department personnel and New
Hampshire Department of Justice personnel in connection with the rehabilitation and the
liquidation of The Home; |

(s) The Liquidator is authoriz_ed to employ or continue to employ, to
delegate authority to and fix the compensation of such appropriate personnel, including
actuaries, accountants, consultants, special counsel, and counsel in this and other
jurisdictions, as she deems necessary to carry out the liquidation pf The Home and its
worldwide operations, subject to compliance with the provisions of RSA 402-C, the
supervision of the Liquidator, and of this Court. The Liquidator is authorized to continue
at her sole discretion to retain the services of Risk Enterprise Management Limited,
subject to court approval; |

(t) The Liquidator is authorized to appoint, and determine the
compensation and terms of engagement of, a special deputy to act for her pursuant to
RSA 402-C:25, L.

(u) The actual, reasonable and necessary costs of preserving, recovering,
distributing or otherwise dealing with the assets of The Home, wherevér located, and the
costs of goods of services provided to The Home estate under paragraph (i) of the
Rehabilitation Order, during the Rehabilitation proceeding, and under paragraphs (r)-(t)
and (v) of the Liquidation Order, during the Liquidation proceeding, shall be treated as
"costs and expenses of administration," pﬁrsuant to RSA 402-C:44, I;

(v) The Liquidator is authorized and directed to work with any joint

provisional liquidator or other person of comparable position appointed by a foreign




tribunal with respect to all or any portion of the estate of The Hoine located outside the
United States (the "foreign esfates") for the purpose of preserving, recovering and
incorporating into the domiciliary estate all assets of The Home loéated outside the
United States. The Liquidator is authorized to fund from the domiciliary estate the costs
and expenses of administering the foreign estates; |

(w) The Liquidator is directed to administer and make payments on all’
claims against The Home estate filed with the Liquidator in the domiciliary proceeding,
including the claims of claimants residing in foreign countries (provided the assets of
such foreign estate are transferred to the Liquidator), in accordance with New
Hampshire's priority statute, RSA 402-C:44;

(x) The amounts recoverable by the Liquidator from any reinsurer of The
Home shall not be reduced as a x;esult of the prior rehabilitation proceeding or this
liquidation proceeding or by reason of any partial payment or distribution on a reinsured
policy, contract or claim, and each reinsurer of The Home is, without first obtaining leave
of this Court, hereby enjoined and restrained from terminating, canceling, failing to
extend or renew, or reducing or changing coverage under any reinsurance policy or
contract with The Home. The Liquidator may, in her discretion, commute any contract
with a reinsurer or reinsurers;

(y) To the full extent of the jurisdiction of the Court and the comity to
which the orders of the Court are entitled, all actions or proceédings against an insured of
The Home in which The Home has an obligation to defend the insured are hereby stayed
for a period of six months from the date of the Order and such additional time as the

Court may determine pursuant to RSA 404-B:18;
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() Within one year of the entry of this Order, and then annually thereafter,
the Liquidator shall file with the Court a financial report, as of the preceding December
- 31, in accordance with RSA 402-C:21, V, which shall include, at a minimum, the assets
and liabilities of The Home and all funds received or disbursed by the Liquidatorb during
the period; .

(aa) The Liquidator shall have full powers and authority given the
Liquidator under RSA 402-C of Title XXXVII, and under provisions of all other
applicable laws, as are reasonable and necessary to fulfill the duties and responsibilities
of the Liquidator under RSA 402-C of Title XXXVII, and under the Order, specifically
including, but not limited to, each and every power and authority bestowed upon the
Liquidator under RSA 402-C:25, I-XXT], the provisions of which are incorporated by
reference in their entirety into this Order, and the common law of New Hampshire; and

(bb) The deadline for the filing of claims pursuant to RSA 402-C:26, II,

RSA 402-C:37, I, and RSA 402-C:40, II, shall be one year from the date of this Order.

Date: { / 13 / 03 By: _ -
Time: Lt residing Justice
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